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Please be advised that counsel for the 
Appellant made a motion for an extension of time to file 
this Brief that was granted by this honorable court. 
Counsel for the Appellant had been advised by his client 
(through communications between his client and his family) 


on information and belief that Ramiro Gonzalez a Government 


witness who testified against the appellant communicated 


with Appellant's family and indicated a desire to recant 
on_the testimony he had given against Appellant attrial. 

Counsel wrote letters to Gonzalez inquiring 
in this regard. Counsel did not know for sure that Gonzalez 
would not recant his testimony until May 11, 1976 when Carlos 
Letski, an attorney in Miami, Florida, who was retained by 
the Lopez family called counsel. 

That it is for the above mentioned reasons, 
and others that a point on this subject has not been in- 


Cluded in this brief. 


PRELIMINARY STATEMENT 


AMADO LOPEZ appeals from a judgment of conviction 
entered agarst him on September 18, 1974 in the Mmited 
States District Court for the Eastern District of New 
York before the Honorable Jacob Mishler, United States 
District Judge, and a jury. 

AMANO LOPEZ was one of the defendants charaed 
by Indictment N . 74 Cr. 48, a sealed Indictment which was 
unsealed on Februa’y 20, 1974. Said Indictment charged 
AMADO LOPEZ with conspiracy to import, receive, conceal, 
buy, sell, and facilitate the transportation, concealment 
and sale of heroin in violation ef Sections 173 and 174 of 
Title 21, United States Code. 


AMADO LOPEZ was sentenced to prison for a term 


of fifteen years by the Honorable Jacob Mishler on January 


9, 1976, 


STATEMENT OF FACTS 


A. THE PROSECUTION'S CASE 

The Government s first witness was Angel Segundo 
Coronel Del Toro. 

Mr. Coronel, “the brains” of a New York heroin 
distribution organization (T-313), admitted earning well 
over $500,000 selling heroin (T-308). Mr. Coronel 
testified that he sold heroin ..c.. April, 1968 (T-118) 
until November, 1970 (T-242). 

Mr. Coronel admitted that he fled from the United 
States in 1970 and itived in several Caribbean countries. 

He was arrested in Costa Rica at the end of 1970 on 
suspicion of being a large heroin dealer andpossession of 
Marijuana. He was brought back to the United States and 
arraigned in Florida (T-243). Coronel stated that only 
after conviction for narcotics conspiracy, did he decide to 
cooperate with the Federal Government (T-244). Coronel had 
not been sentenced on his narcotics conviction at the time 
he testifed at the trial below (T-245). 


Coronel never mentioned AMADO LOPEZ on direct 


examination. On cross~examination, Coronel stated that he 


never had any narcotics transactions with AMADO LOPEZ (713) 


Manuel Noa testified that he sold heroin for 
Coronel and other suppliers from June, 1968 (T-805) to 
November, 1970 (T-954, 955, 

Noa stated that he knew AMADO LOPEZ, (800) and 
met him for the first time in Miami in 1966 (802). 

June, 1969, Noa received approximately thirty kilos 

heroin f: 9» Coronel in New York, at Kennedy Airport 
allegedly went all the way to Miami, Florida to deliver a 
half-kilo to AMADO LOPEZ (818, 819). Two or three days 
prior to this alleged transaction, Noa, who was in New 

York allegedly called LOPEZ, by telephone in Miami, to 
inform him that heroin would be delivered (831, 832). Four 
cr five days after the delivery, LOPEZ allegedly paid Noa 
$9,000 (833). 

Noa testified that in July, 1969, he received 
twenty-five or thirty-one kilos of heroin (833). Out of 
this shipment, Noa allegedly went all the way to Miami to 
sell a half kilo of heroin to AMADO LOPEZ for $9,000 (859), 
Noa testified that in November, 1969, he received 25 kilos 
of heroin, (862, 863). Out of this shipment, Noa 


allegedly delivered two kilos to AMADO LOPEZ (864) in New 


York in a car at 17lst Street and Broadway (865, 866). Noa 


testified that he allegedly met LOPEZ in New York at 
an apartment on 163rd Street where he was paid a total of 
$35,000 by LOPEZ for the two kilos (866), 

Noa testified that in December, 1969. he received 
25 kilos of heroin from Coronel on 10th Avenue in New 
York City (874, 875). Following instructions from Coronel, 
Noa allegedly gave three kilos from this shipment to 
AMADO LOPEZ (876), 

Noa testified that he had a conversation with 
LOPEZ in Miami before the first sale was made, wherein the 
following was allegedly discussed: 

I told him (Lopez) it (the heroin) 
was French, that it was good, and he 
(Lopez) said, “well, let's try out 
first with half a kilo.” (910) 

Noa admitted that he wee arrested in Florida, 
convicted of violations of the narcotics laws, and 
sentenced (957). Noa started to cooperate with the 
Federal Government on February 8, 1973, after being pro- 
mised that his testimony would not be held againsthim, 
and his cooperation would be reported to the Judge 


(958, 959). 


On cross~examination, Noa stated that he was 


involved in selling heroin and cocaine since 1965 (968), 


-6- 


Noa admitted reporting a phony salary f Interna] 
purposes (1030). Noa admitted selling 300-400 kilos 


heroin, and earned at least $300,000. from his sales 


(1035). Noa also testified as an informant in a trial 


in the Southern District of New York (1039). Noa admitted 
that he hoped for a reduced sentence in return for his 
cooperation (1056). Noa admitted that he "confused one 
deliver with another.” (1098). Noa was serving a twenty- 
five year sentence in the Atlanta Federal Prison. Upon 
information and belief, Noa's sentence was com ed after 
the instant case was tried and "he is on the street”, 

Roberto Arenas testified that he was in charge 
of receiving money from heroin transactions when Mr, 
Coronel was not available (T-1796, 1797, 1798), 

Mr. Arenas admitted that he waS arrested for 
narcotics conspiracy on March 6, 1973. After being con- 
victed, Arenas decided to cooperate *since they (the 
Government) had registered another indictment.” Arenas 
also admitted that he was arrested for income tax violations 


(T-1926, 1927, 1928). Me Arenas testified that he was 
facing a five to twenty year sentence. Arenas was told 


that "a recommendation letter to the Judge” would be 


written in return tor cooperation 


(T-1930), 1931). 
Mr. Arenas testified that he did not 


even KnOw 


AMADO LOPEZ (2042). 


Isaac Rivero,a cubin expatriate, testified that 
he was emploved by the LOPEZ family in Miami n 1966 
(2463, 2464). Mr. Rivero testified that he worked a: 
waiter in a restaurant owned by the Lopez famiiy 
shift beginning at 11:00 o'clock at night until 7:00 
O*clock in the morning. Mr. Rivero test ified that AMADO 
LOPEZ would always come to work at 7:00 o*clock in the 
morning and that AMADO LOPEZ would relieve him from work 
at that time (2466). Mr. Rivero stated that he worked in 
the restaurant in 1968 ane - 69, and never saw or heard 
of AMADO LOPEZ dealing in heroin (2467), 

Edwardo Ochoa testified that he had a meeting witt 
Manuel Noa wherein Noa stated: "tell your friend Amado 
Lopez I have an indictment for him*? (2502), 

On cross, Ochoa stated that this conversation 
occurred in prison in Miami where both the and Noa were 
incarcerated (Zz515), 

is 

Rigoburto Diaz,/a cuban expatriate who arrived in 

Miami in 1968 (2518, 2519). Diaz testified that the 


Lopez family hired Mr. Diaz to work in the restaurant in 


Miami preparing food in June, 1968, Mr. Diaz continued 


working in the restaurant in 1969 and 1970 from 3:00 
o'clock in the afternoon until 11:00 o'clock at night and 


that he regularly rélieved AMADO LOPEZ at work (2519, 


2520). Mr. Diaz never saw or heard of AMADO LOPEZ dealing 


in heroin (2521). 

Ms. Aurcra Garcia identified AMADO LOPEZ (2918), 
and testified that AMADO has a brother named ARMANDO who 
resembled AMADO in height, hair color, and facial 
characteristics (2919, 2920) and that the two brothers 


were almost identical in appearance. 


REBUTTAL 

Ramiro Gonzalez was called aS a rebuttal witness 
by the Government (2672). He admitted to being convicted 
of illegally possessing a gun in Puerto Rico in 1968 
(2672). He also admitted to being convicted of narcotics 
violations, and sentenced to two ten year terms in prison, 
which was later reduced to six years (2673, 2675), 

Gonzalez identified AMADO LOPEZ (2675, 2676), and 
tesitifed that he first met LOPEZ in 1969 in Miami (2678). 
Gonzalez stated, over defense counsel's objection, that 
he also met AMADO LOPEZ in New York in April or May, 1970 
(2678, 2679), 

Over defense counsel's objection, Gonzalez 
testified that he discussed selling heroin to AMADO LOPEZ 
in New York in Avril or May, 1970, but no transaction 
Occurred (2680, 26., 2682, 2683). Gonzalez also testified 
to a conversation he had with Manuel Noa concerning AMADO 
LOPEZ around October, 1970, over defense counsel's ob ject- 
ion (2683), The substance of this allegelconversation was 


as followss: Manuel Noa Owed Gonzalez $15,000, from 


narcotics transactions. AMADO LOPEZ allegedly owed Noa 


$12,500. from narcotics transactions (2684). Noa told 


Gonzalez to collect the money from LOPEZ (2686). Gonzalez 

testified that he met AMADO LOPEZ in New York in the last 

part of October or the beginning of November in an effort 

to. get the money (2687). After this meeting, Gonzalez 

met Lopez in Miami, in an attempt to obtain $12,500 (2703). 
On cross~examination, defense counsel attempted 

to impeach Gonalez's credibility to demonstrate that 

Ramiro Gonzalez was a wurderer and the Court restricted 

counsel in this area. Attached to this Brief are indict- 

ments from the Circuit Court of the Eleventh Judicial Cir- 


cuit of Florida, in and for Dade County, dated Fall Term 


N 
1975 (see Appendix/Pagel-6 ). Said Incictments charge 


Ramiro Gonzalez with two counts of first degree murder 


and other felonies, 


DISCRETION AND-SEVERBY PREJUDICED 
APPELLANT'S CASE WHEN TEST IMON’ 

OF CVHER ALLEGED SIMILAR CRIMES 

WAS _ERRONEQUSLY ADMITTED ON THE 

P it T 
Ramiro Gonzalez, a convicted felon and a paid 

government informant, (2672, 2673, 2675) testified as a 
rebuttal witness on behalf of the prosecution. Gonzalez’ 
testimony was admitted under the "similar crimes doctrine" 
(2543, 2549), over defense counsel's objections (2543, 
2544, 2679). This evidence was admitted for the limited 


purpose of proving criminal intent (3245). 


Gonzalez testified that he discussed selling 


heroin with AMADO LOPEZ in New York in April or May, 1970, 


but that no transaction allegedly occurred (2680, 2683). 
Gonzalez also testified to a conversation he allegedly had 
with Manuel Noa concerning AMADO LOPEZ around October, 
1970. The substance of this alleged conversation was as 
follows: Manuel Noa owed Gonzalez $15,000 from narcotics 
transactions. AMADO LOPEZ allegedly owed Noa $12,500 from 
narcotics transactions (2684). Noa told Gonzalez to 


collect the money from Lopez (2686). Gonzalez testified 


that he met AMADO LOPEZ in New Yorn and Miami in the latter 
part of 1970 in an attempt to obtain $12,500 (2687, 2703). 
It is respectfully noted that all of the above alleged 
conversations and meetings occurred subsequent in time to 
the duration of the conspiracy alleged in the indictment 
of Lopez under 74Cr48and, defense counsel objected on this 
ground (2679), 

It is respectfully submitted that extreme hostility 
and prejudice wasfostered against defendant inthe eyesand 
minds of the jurors by the aforementioned testimony, out- 


weighing any possible probative value of the alleged evidence, 


Defendant argues that the trial judge abused his discretion 


in allowing this testimony before the j: ry, over defense 


counsel's objection. 


In United States v. Bozza, 365 F 2d 206 (2nd Cir., 
1966), the following test was enunciated Lor detemining 
the admissibility of “other-crimes-evidence"; 


The problem is not merely one of 
pigeon~holing, but one of balanc- 
ing, on the one side, the actual 
need for the other-crimes-evidence 
in the light of the issues and the 
other evidence available to the 
prosecution, the convincingness of 
the evidence that the other crimes 
were committed and that the accused 


waS the actor, and the 


‘yr weakness of the other-crimes- 


evidence in supporting the issue 
and on the other the decree to 
which the jury will probably be 
roused by the evidence to over- 
mastering hostility. Ig, at 
213,214, quoting from McCormick 
Evidence Section 157, at 322 
(1954); see also ited i 

V. Bradwell, 388 F 2d 619, ¢ 


(2nd Cir., 1968), cert, den 
393 U.S. 843 (1968), 


On the prosecution's main case, there was ample 
evidence from which “guilty intent” by the defendant could 
be inferred by a jury. Manuel Noa, the a ernment'’s star 
witness, testified to alleded transactions involving con- 
traband with the Appellant totaling approximately $50,000, 
Appellant contends that this rebuttal testimony was *.., 
thrown on scales already heavily tipped against the 
defendant...” and was unnecessary “to bolster” the pro- 
secution's case, United States v. Bradwell, 388 F 2d 619, 
622 (2nd Cir., 1968); cert, den,, 393 U.S. 843 (1968), It 
nas been held that with regard to the necessity of other 
crimes evidence, it is important to consider whether the 
defense... “"*sharpened' the issue of intent by asserting 


that the act charged was done innocently or by accident or 


mistake”, United States v. » 352 F 2d 570, 


ed due t¢t 
failure to adequately explain 


Similar crimes evidence). n the cas par, the de- 


Tendant did not testify It 1s respectfully submitted that 


none of the defense witnesses testified « the issue of 


intent, therefore, this issue wasnot sharpened” to 

extent necessary to admit evidence of other crimes. United 
F 2d 1020, 1023 (7th Cir., 1969) 

(conviction revased due to improper admission of prior 

Similar crimes). 

Appellant argues that the “convincingness” of the 
alleged other crimes was non-existent. The evidence was 
jiven by Ramiro Gonzalez, a paid government informant, who 
was released from government custody after his testimony, 

a man with a long criminal record (2672, 2673, 2718, 2719). 
Gonzalez was serving a six year term in prison at the time 
of the trial below (2675, 2719). 

It is further argued that the prejudice suffered 
by Appellant due to the admission of the"other crimes 
evidence” should not be underestimated. The jury was per- 
mitted to draw unwarranted inferences that the defendant had 


a propensity to commit the crimes charged in the indictment 


United States vy. DeCicco, 435 F 2q 478, 
1970) (conviction reversed due to impro: 
prior similar crimes), 

It is respectfully submitted that the trial judge 
abused his discretion in allowing the a fofement ioned 
evidence before the jurys 

Where the prejudice is sub- 
Stantial and the probative value 
through the nature of the evidency 
Or the lack of any real necessity 
for it, is slight, its admission 
at that stage may be held to be 
an abuse of discretion. United 
States v. Byrd, Supra, at 575, 

Although the Byrd «case concerned evidence of 
Other crimes in the Government's case in chief, the same 
rationale applies to the rebuttal evidence in the Case at 
bar, because the government never sufficiently substantiated 
its "necessity" and/or the "probative Value” of said 
testimony. 

In Ve Baum, 482 F 2d 1325 
1973), a conviction was reveised because of improper use 


Of prior crimes evidence, In that case, this Honorable 


Court placed Particular emphasis on the fact that the 


witness who testified regarding the prior crime completely 


Surprised defendant. 


Confronted for the first time 
with the accusation of prior 
Criminal conduct and the identity 
of the accuser, the defendant had 
little or no opport unity to meet 
the impact of this attack in the 
midst of the trial. This pre- 
Carious predicament was precip- 
itated by the prosecutor, Id, 

at 233i. 


The same “predicament” existed in 
below. Defense counsel, by motion for bill of particulars, 
requested the names of all persons the government intended 
to use to prove its case, This was opposed by the 
vernment. 
The name of Ramiro Gonzalez was not known until 
Just prior to his test imony, and prevented defendant 


“..fair opportunity to meet it -" United States v. Baum, 


Supra, at 1331. Defense counsel complained of the 


i 


*surprise” (2667, 2761). See i i Vv. Persico, 


(2nd Cir., 1970), 
It is noted that Gonzalez was in Custody under 
government supervision, and afforded government protection. 
Defense witnesses Rivero and Diaz had returned to 


Florida after their testimony and could not be recalled 


their departure. To allow the government to take 


unfair advantage and surprise the defendant is manner 


Clearly requires that Appellant be granted a new trial. 
Appellant argues that the testimony of 


Gonzalez was of alleged acts subsequent in time to that 


of the Indictment and that there is no valid authority 


for the admissibility of such evidence. 


On January 9, 1976, the Honorable Jacol Mishler 
entenced AMADO LOPEZ for a term of fifteen (15) years in 
prison, (see minutes of sentencing hearing, attached here- 
to as Appendix J, page 13), Iti respectfully submitted 
that the trial judade unfairly considered the fact that 
Lopez had escaped from prison (a crime for which Lopez pled 
guilty to, and was sentenced to two years in prison to run 
consecutively with the sentence herein), when he determined 
what sentence to give to appellant, case note, 3 Hofstra 
Law Review 867, 868 (summer 1975), The following statement 
from the court is illustrative: 

"Why should I assume that thic 
defendant was leading a perfect- 
ly normal conventional and lawful 


existence after his escape? (App.7 
P. 8).* 


Furthermore, the trial judge accused the defendant 
of suborning perjury, and referred to a defense witness’ 
(referring to Ms. Aurora Garcia) testimony as *phony” dur- 
ing defendant's sentencing hearings 


"THE COURT: I heard him in effect 


“20° 


put some witness on, I heard a 
woman get on the stand and Say, 
no, this really isn't the felloy 
who was involved. He looks like 
nis brother and he Sat there and 
heard that, and I must assume that 
he manipulated that perjury testi- 


mony. 


MR. SHAWs I don't think he could 
manipulate anything, 


THE COURT: That was as phony 
as a three dollar bill that 
testimony of that woman who was 
Mr. Lopez* sister or some rela- 
tions to him, 


MR. SHAW: She wasn't his wife or 
anything else, There were three 
witnesses, two men that came up 
that worked in the storeof the 
family and then this woman. And 
the ian was in jail at all times 
and was not visited by the woman. 
I have the records of -- 


THE COURT: I don't expect you to 
Characterize that test imony, but 
Iwill. That was a blatant a liar 
as I have ever heard from 2 witness 
Stand, 


MR. SHAW: Well » Judge, I kept 
telling you that there was a brother 
Of Amado that had a name -- 


THE COURT: The name of all his 
brothers begin with the letter A. 
His father just didn't get off the 
first letter of the alphabet. Amado, 
Albert, and Analdo, 


MR. SHAW: It was an interesting case 


pDecause 


COURT : 

about that anc 

me something, is it coincidence 
the brother thi; he said h looked 
like was piobably involved in the 
narcotics? 
MR. SHAW: Accordingly he was con- 
victed and spent four months in 


jail for one of the brother: 


THE COURT: Was that just a coin- 
cidence that she said he looked 
like this paticular defendant? 
That he was a juplicate. That 
couldn’t tell them apart? 


MR. SHAW: Well, some people are 
confused between brothers. 


THE COURT: Sure, if you wint to 


be sometimes without even trying. 


But if you try very hard to be 
confused, you can be. 


Do you have a picture of the 
brother? 


MR. DEPETRIS: Thare was no picture 
at the trial, Your Honor. 1 had 
asked for one, but there was not one, 


MR. SHAW: I don't have a photograph, 
Judge. There is a family resemblance 
I didn't recognize my client with his 
hair all cut, 


THE COURT: You didn't recognize 
your client? 


MR. SHAW: No, when I walked in the 


‘HE COURT: What does 
%. SHAWs Nothin 
THE COURT's The woman c 
the truth on the stand. 
rr to lie, I didn't yr 


Somebody askec 


there and 


THE COURT: I 
asked her to, 
you t 
truti 
a mis 


received a 
hat was more than j t jer than any of 
sentences giv to the other defendants who were con- 
victed in the trial below. It is further noted that the 
prosecution als qd difficulty with the identification 
K 
AMADO LOPEZ. (see Appendix/Page4. minutes of Southern 


District sentence, ), 


In V. Weston, 448 F 2d 626 (9th 
Cir., 1971); cert. den., 404 U.S. 1061 (1971), a sentence 


WaS vacated because the trial judge improperly considered 


inaccurate information to arrive at his decision on a 
sentence. The case a bar is clearly 1alogous. The trial 
judge considered his own allegatic: r perjured testimony 
and the fact that Lopez had es vd from prison and plea 
guilty to that charge in tle Southern District when the 
extremely harsh, fifteen year sentence was imposea, even 
though the sentence on the escape charge was not in his 
province to rule upon, and the defendant was to be sentenced 
by Judge Werker in the Southern District for that crime. 


"There is a difference between 
reviewing a sentence and deciding 
that certain types of information 
should not, for various reasons, 

be considered in sentencina. In 
the later type case, the Appellate 
Courts have not undertaken + 
modify the sentence. Instead, 

they have vacated the sentence and 
remanded for resentencing, instruc- 
ting the trial court to disregard 
the objectionable information. Id, 
at 631, 


It is respectfully requested that this Honorable 


Court vacate the sentence imposed on AMADO LOPEZ, and 
mand the case for re~sentencing to Honorable Judge 


Mishler. 


Domingo Coca, a co-defendant and a paid govern- 
ment informant entered a Plea of guilty in satisfaction of 
the charges in the indictment, in the midst of cross- 
examination of the prosecution's star witness, Manuel Noa 
(1461). Counsel for Appellant-Defendant Lopez prior to 
the entry of the plea by Coca, argued the potential pre- 
judicial impact on the jury when a co-defendant and his 
attorney “disappear” in the middle of a trial (1390, 1391), 
In spite of the trial judge's instructions (1471),it is 
respectfully submitted that the plea of Domingo Coca, a 
government informant (1454, 1455), in the midst of the 
trial, unfairly prejudiced AMADO LOPEZ in the eyes of the 
jury. 

Defendant is aware that, standing alone, the afore- 


mentioned guilty plea would not constitute reve@$ible @wror, 


United States v, Aronson, 319 F 2d 48, 52 (2nd Cir., 1963) 


cert, den., 375 U.S. 920 (1963) Appellant argues tha said 


plea impropreity coupled with the Government's extreme 
pre-indictment delay and misuse of rebuttal testimony 
created prejudice in the eyes of the jury in regard to 
Appellant Lopez. Appellant notes that the only testimony 
directly connecting Lopez to the charges in the indictment 
came from Manuel Noa, a convicted, major distributor of 
heroin and cocaine, and that the othe twoma jor witnesses 
CURONEL and ARENAS did not testify against Appellant 
Lopez. 

*+eewe Cannot ignore the totality 

of this and other improprieties 

when examining whether in this 

particular case, where the factual 

issues were close and the Govern- 


ment’s case was not particularly 
strong, the defendant received an 
impartial trial. United States v. 

4 » 431, F 2d 1062, 1069 
(2nd Cir., 1970) (conviction re- 
versed due to accumulation of 
errors). 


Appellant complains that Coca (the defendant who 


pleaded guilty) and his counsel sat at defense counsel's 


table for over a week and tha Coca and his counsel actively 


took part in defense strategy with co-defendants and co- 


counsel during pre-trial and at the trial. Said active 


participation coupled with the guilty plea of the 


co-defen@dnt Coca and withdrawal f his counsel ex- 


i 


acerabeted the prejudice against the appellant in the 


eyes and minds of the jury. 


Ms. Aurora Garcia identified Appellant AMADO 
LOPEZ at the defendant's table at trial (2918), She 
testified that the defendant had a brother named Armando 
who strongly resembled him (2919). This resemblance con- 
sisted of similar hair color, height and mustache (2919, 
29209). 

On information and belief there is an Indictment 
in the Eastem District of New York charging Armando Lopez 
the brother of the Appellant with violations of federal 
narcotics statutes. Upon information and belief, Armando 
Lopez is now a fugitive from justice, 

AMADO LOPEZ was sentenced on another charge in 


2S Vv. Perna, 74 Cr. 1018 (S.D.N.Y., January 19, 


1976). gt that sentencing hearing, the following colloquy 


in regard to the identity of the Appellant, occurred 


pages 38 and 29 (see Appendix/Pace 4 ie 


“MR. FLANNERY (Assistant United States 
Attorney): Your Honor, could I just 
ask one question? 


The defendant looks somewhat 
different than previously, and I 
know that there is a twin, or a 
resembling brother Over there, and 
I would just like to have him state 
for the record that he is the Lopez 
named in the indictment. 


MR. SHAW: I would indicate to the 
U.S. Attorney that I indicated Carlier 
to the Court when I saw Mr. Lopez 
earlier before in theEastern District 
I was taken aback, but I sincerely 
believe this is the man I represented 
in the Eastern District in 1974 and 
the same man who was a co~defer&nt 
with my client, Mr. Garcia, and I 
don't think there is anything wrong 
in your saying what your name is to 
the Courts, 


Defendant Lopez: My name is AMADO 
LOPEZ. 


THE COURT: And you are the person 
who is named in this indictment? 


DEFENDANT LOPEZ: Yes. 

MR. FLANNERY: Thank you, your Honor, 
MR. SHAW: I would indicate, your Honor, 
that there was a question in the Eastern 


District case before Judge Mishler 
between an Amado and Amando, and in fact 


when I sent to see this man the first 


time along with Mr. Brown in the new 

Federal Correction Center he was listed 

incorrectly as Amando, 

THE COURT: All right.” 

zt is respectfully submitted that the above 
colloquy indicates that even the Government has doubts 
concerning the identity of the two brothers, the Appellant 
AMADO LOPEZ and Armando Lopez. It is further submitted 
that the Government witnesses who expected leniency in 
return for their cooperation would not hesitate to *"blind” 
themselves and falsely identify Lopez in order to "stave 
their own necks," and that their “identification” of the 
Appellant was erroneous. The testimony of the Government 
did not concern more than resemblance and was therefore 
insufficient to convict, Alexander v. U.S., 354 F 2d 59, 
63 (5th Cir., 1965), 


it ig respectfully requested that a post-trial 


identification hearina is necessary to prevent the possible 


imprisonment of an innocent man. 


AMADO LOPEZ attemptei to prove that he was working 
in a restaurant in Miami, Florida during the time of the 
alleged conspiracy. Isaac Rivero and Rigoburto Diaz, 
co-workers in the restaurant, testified that AMADO LOPEZ 
worked in the restaurant in 1968 and 1969, However, it 
was impossible for these witnesses to recall with 
exactitude particular time periods when AMADO LOPEZ worked 
in the restaurant because of the length of time that 
elapsed between the times of the alBgd overt acts and 
the time of trial. 

The sealed indictment of Defendants~Appellant, 
AMADO LOPEZ for conspiracy was opened on Febmary 20, 1974 

Cc 
(Appendix /Pagel ). The alleged conspiracy occurred be- 


tween January 1, 1968 and December 31, 1970 6upra). This 


preindictment delay of over four years resulted in De- 


fendants~Appellants being hindered in preparing their 


defense. For instances alibi witnesses were not able to 

be called because their memories of thevefendant$-Appellants 
in regard to their whereabouts at crucial times during the 
course of the alleged conspiracy were severly impaired. 

The memories of prosecution witnesses suffered also, 
A key prosecution witness, Coronel, an informant, admitted 
directing this conspiracy, but stated his memory was 
severely impaired. 

This prejudice, caused by the extreme pw-indictment 
delay of four years, deprived Defendants-Appellants of their 
rights under the due process clause of the Fifth Amendment. 

It is well-settled that pre-indictment delay can 
amount to a denial of due process if sufficient pre judice is 
shown. United States v. Marion, 404 U.S. 307, 3237324 
(1971); Bntted States v. Feinberg, 383 F.2d 60, 65 (2nd Cir, 


1967); cert. denied, 389 U.S. 1044 (1968); Boss v. United 


States, 349 F.2d 210, 215-216 (D.c, Cig., 1967). 
There is no presumption of prejudice that attaches 


to a lengthy pre-indictment delay. United States v. Parrot, 
425 F.2d 972, 976 (2nd Cir., 1970), cert. denied, 400 U.S. 


824 (1971); United States v. Eeinberg, Supra. 


Defendants~Appellants argue, however, that: 


Pre-arre ‘lay may impair the 


Capacity of the accused to prepare 
his defense, anc if so, such im- 


. 
Pairment may mise a due process 
under the Fifth Amendment. J 


States v. Feinherg, supra, at 


The Supreme Court h ru] ’ the 7ircumstances 


of each case must be analyzed to determine whether the 


requisite degree of prejudice has been shown. 


Submitted chat the total in- 


a viable defense for AMADO LOPEZ 


was caused by the 


aforementioned pre-indictment delay, 


and 
Caused such prejudice as to require a revers: of the 


conviction. 


the case of United States vy, Amado Lopez and 
Th na, in the District Court 
District of Florida, Index No, 710450 Cr Defendant 
Amado Lopez was convicted of conspiracy distribute 
Schedule I and Schedule II narcotic drua: Kilogram 


quartities of said drugs were involved in that conspiracy, 
In the aforementioned prosecution in Florida, 
after defendant had presented his case, the United States 
Attorney called a rebuttal witness, one Car] Banos Lazo, 
Said rebuttal witness testified about a meeting to violate 
the Rderal Narcotics Laws in Miami with th defendant, 
AMADO LOPEZ, in October or November, 97( S follows: 


"2: What vas the purpose of the meeting? 


MR. KREUTZER (defense counsel): Just a 
moment. Objection, 


THE COURT; Overruled, 


MR. KREUTZER: It is not within the period 
alleged nor in the period questioned. 


BY MR. KEEFE, ASSISTANT UNITED STATES ATTORNEY 


meeting? 


was the purpose of meetina 
obtain one kilogram 


Mr. Amado Lopez. 


Did you happen to see the 
. PP 


° > 
Occasion; 


KREUTZER: Objection. He 


qualitified to ve an opinic 


: 
a substance might have been 


COURT : Overruled, 


WITNESS: On that occasion Amad Lopez 
brought some cocaine out, but thekilo 
was brought up that afternoon around 
seven dOclock., 


further question 


It is respectfully submitted that the United 


States Attorney extended the dates of the conspiracy 


charged in the Indictment by eliciting the above testimony 


from Mr. Lazo, a Government paid informant. The effect of 


this testimony on the minds of the jury cannot be minimized. 


However, in terms of double jeopardy, the legal relevance 


Mr. Lazo's test imony did not arise until defendant, Amado 


Lopez was indicted for conspiracy to violate the Federal 


District 
defendant 


the 


case 


yrney used tac se used 


“lorida prosecution. 


ented 


he Government c; 


vonzalez was jovernment 


testified about meet hadwith 


the Federal Narcotics 


and/or early 


4 - 


testimony from the pertinent: 
"Q Afte 

»- NOAdid there come 
. Lopez? 


conversation 
when you met 


Q Where was that ? 


A That was at the Paran : 


aii Hotel on 
Eighth Avenue and 46th Stres here in New York. 


Q ; recall when that meetina took 
approximately? 


place, 


A In the last part of October 


or the 
beginning of November of 1970. 


Q Would you relate to the jury the substance 
of that conversation that you had with Amado 


COURT 


I went to vi 
Luis yos, and when 
Amado Lopez was the: 
ying On and h said y 
me the m y bu that 
Main l . 


Miami and 


HIRSHMANs Objection, leadina 
COURT : Overruled, I 


A Yes, 


Q When you met th him during that c 


ion, did Mr. Lopez tell you that he had 
money tied and he couldn't pay you then? 


a 


Q Where did you go after you had that 
meeting with Mr. Lopez? 


A During those days we had two cr thee 
conversations.” (T-2703, 2704). 


It is respectfully noted that the meetings to 
which Ramiro Gonzalez referred involved cocaine in October 
or November 1970. The following colloquy between the 
Court, the United States Attorney, and defense counsel 


makes this abundantly clears 


* ° 
"May we have a Side bar for a moment, your 


Honor? 

THE COURT: The jury is excused. 

(Jury leaves courtroom). 

MR. DE PETRTS: It's not anything that has 
been translated, your Honor. I thought I heard 
the word "“cocaina”, concerning the reason why Mr. 
Lopez couldn't pay him the 12,500 and I had not 
discussed that with your Honor. 

It slipped my mind when I was making the offer 
of poof. I didn't want the cocaine to be trans~ 
lated until we had a conversation, 

THE COURT: Let me hear the whole answer. 


MR. SHAW: One of the jurors speaks Spanish, 


THE COURT: Continue. 

A Was tied up ~~ all his money was ina 
cocaine deal and that day or the followmg day 
ne was about to receive about 30 kilos of 
cocaine is what he told me and he offered to 
give me three kilos and I had asked somebody 
else that he cculd deliver it to and at that 
point I left the country and I don't know what 
happened.” (T-2688). 
It is respectiully submitted that the rebuttal 

testimony of Ramiro Gonzalez carried strong weight in the 
minds of the jury when they convicted defendant Amado 
Lopez in the Eastern District of New York. It is further 
respectfully submitted that the rebuttal testimony of 
Carlos Banos Lazo carried equally strong weight in the 
minds of the jury in the conspiracy trial in the Southern 
District of Florida. Defendant contends that the same 
transactions were used to convict him in two separate 


trials under two separate indic*ments, that were, in 


effect, acts done in the furtherance of one conspiracy, 


The two Lopez indictments charge different overt 


acts, however this Circuit has stated that "a test 


measuring only vvert acts provides no protection aqainst 
carving one larger conspiracy into smaller separate agree- 
ments”. United States v. Mallah, 503 F 2d 971, 985 (2nd 
The testimony of the rebuttal witnesses in- 

dicates that the government had to rely on the same 
similar transactions in the same location at the same time 
to convict Amado Lopez. 

The indictment In the Eastern District of New 
York involved the foot soldiers of a large scale narcotics 
ring. The Indictment in the Southern District of Florida 
charged a conspiracy involving the same foot soldier,alegily 
Amado Lopez. Although there are literal differences 
between the anmed co-conspirators, the overt acts alleged, 
and the time frames of the two conspiracies, these dif- 
ferences are not necessarily controlling, United States 
Vv. Maliah, supra, at 986, 

The Government dd not attempt to define the 
geographical scope of the conspiracy. Furthermore, it is 


not clear whether there is any difference between the two 


conspiracies with respect to such key factors as the pin- 


Cipals, the source of their drugs, the means and places 


of importation, and their distribution points. United 


be overiooked by this Court in consid 


double jeopardy in regard to defendant, Lopez. Both the 
Eastern District of New York indictment of Lopez and the 
indictment in the Southern District of Florida of Lopez 
were for violations of the Federal Narcotics Law for 
Schedule I and Schedule II Narcotics. Both cases were 
trie. in Federal Courts for conspiracy to violate said 
Narcotics Laws. Both indictments involve Spanish-speaking 
individuals and Cuban expatriates. The alkyed two con- 
spiracies occurred in the same location at the same 
general time (see Mallah at 985). Both indictments in- 
volve kilogram quantities and sides in the Miami area, 
See United States v. Mallah, supra, at 985, 

In both Lopez prosecutions the government 
relied on testimony of government aid spanish speaking 
informants. In both Lopez prosecutions the government 


relied on rebuttal evidence, to seek a conviction of 


Lopez. In both cases the government rebuttal testimony 


involved sale of Schedule I and II na-cotics in the Miami 


area in late October or early November 1970. The testimony 


the government paid witnesses d not state that the 
enterprise to violate the Federal Narcotics Law 

halt in 1970, 

The defendant contends that any “...evidence 
of distinctness to which the government points is not 
considerable” United States v. Mallah, supra, at 986, 

The government knew full well that ",..Sseparate indict- 
ments on substantive counts are always available, without 
double jeopardy problems”, United States v. Mallah, supra, 
at 987. 

In spite of all the aforementioned Similarities 
between the indictments and crimes alleaed in the Southern 
District of Florida trial and the Eastern District of New 
York trial, the Trial Judge below, the Hon. Jacob Misiiler 
denied defendant's motion to dismiss on the ground of 
double jeopardy in a Memorandum of Decision and Order, dated 


December 1, 1975 (see Appendix,I Pg. 3 ). It is respect- 


fully submitted that the decison of the trial judge was 


erroneous and should be reversed by this Honorable Court. 


For all th aforementioned reasons new trial 
should be granted, or, in the ;% ‘rnative, the case should 
be remanded for resentencing for an identification 


hearing. 


Dated: New York 
May 13th 


Respectfully submitted, 


STUART R SHAW 

Attorney for Appellant 
Office & P.O. Address 
600 Madison Avenue 

New York, New York 10022 
(212) 755-5645 
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counsel - Interpreter Margar ta Mensa present - _on motion of 
} y 


3 ee deft VICES ’ TE ORTIZ. “(zeported out of country) | |. it pay 

3-13-74 | Before MISHLER, = J - case cailed - deft BUENO present without| 4 
incntictantahi chtintesnts dala eatin ESS 

| | 

\~ 


——~|"KUSA Fried bail is modified to $10,000 P/R Bond. | | 
3-14-74 By MISHLER, CH J - Order apptg “Counsel filed for deft! MARIO 2B Leo 


| 


3-18-74! Petition. for Writ_of Habeas Yorpus Ad Prosequendum filed. (Lopez) _ 


“gi-74) _By MISHL ER, CH J - Writ Issued, (Amado LOP EZ) | | 


g 
3519-74) Notice of Appearance “filed (FERNANDEZ) Ri 
3- 19-74 Affidavit of BERNARD J. FRIED filed (xe Vincente Ortiz) 
KR wWatGounitiday: reece aNAuO: OO aceon sedotrnadodaogotdoos onctodot: Cankowed 
SSE SSS PES 


—_—_—— 


3-19-74 Before MISHLER, CH J - Case called ~ deft FILLO aka John Doe _present 


without_ peony - Interpretor Libya _ “Clancy, present - deft ws ats 


| 
ay and the Court enters a plea of not guilty on defts behalf - court to 


a 


sania counse] _-_ Bail set _at $10 000 YS Gone. ue 


3020-74 74 Before MISHLER, CH J -Case called . motion by deft Gilberto Fernande:; 


eid 


Le. Oe for reduction of bail ‘argued - bail modi fied to “a2. 500 cash de eposit 


a cen A ade tee tear liste -Sessesadhesiats oe caesenateemncsavintaneil 


Be 55 and wife of def t to sign a surety bond “for y $150, ,000 “upon prook 


that the Morgane and. Liens on defts home are not in excess lof $18, ny 


0. 
By_CATCAGIO, MAG, - Order for acceptance of cash bail f {led 


file _(cinbenro. PES 
__NANDEZ) ee eee Laer ea. See 


| ae oe 
__By_MISHUER, Ci,J.- Oiter drpointing counsel filed (TUAN_PE! REZ A Ac [a FL: 


Cove MIS:HLER, GC U,J,- Case_called- Deft Ortega and counsel present- Libis 


4a - 


lclancy_ presont 25 inte.,preter- Deft arra Li;sned_ and enters a ) plea | of nok & 


jand not guilty by reason of Gouble jeopardy and_colla teral, _eston} pel- Bail 


lat 350 PM bond vith wife to sign as_surety and _ also the aii condi 
at wore set in the Cunthern Disirlet of New york ih oe | 
Trench wirrant vetd ina Tliec- executed a es 
Notiee af appearance i Led- (RAGL ONDE Gh ) 3 a 
ESN SIRT WEES TNA 


Berore MESMLEK, Cu J - case called - deft MENOKZA & counsel Sidney Salt 


PROCEEDINGS 


Appedt. ice : 1 ec ios Mend , hat t) iInders? *ned 


ra alee ait —_ r nr a . oe ’ mee , - 
Iwara eee o. § Tot -. < yv1, 4 " iN §5-6624-5 


bee n ret ained by * ror h y ad < Accepting 


service of ali process i ne % thin actioi schalf of Sidney 


Soltz,Esq. 


MISHLER CH J. vase . cehled- Deft and counsel present= Interpret 
Gerardo _ Sanchez present- Deft arraigned _and enters ai plea f not guilty 


_— ~ ae 


(AMADO LOPEZ 


—_Notice_of appearance filed (AMADO Lops z) 
Three orders of removal, _cash bond, and marist: tes procecdings consis! 


ing of 3 appearance bonds réceived from Southern District of Florida 

and filed- (appearance bonds placed in yault)- Ac knowledginent mailed 

for receipt of above documents (CACERES, MEND®Z AND COCA) 
3-27-74 | Writ retd and filed- executed (LOPEZ) 


ae + : ej 
8-23-74 |Magistrate! s file "4 11.395 inserted into CR file, 


G-28-74 | Magistrate's file 74 M 420 | inserted into CR file. 
——— es 


*-.-74 Before Mishler, Ch J - case called - deft COCA & counsel Martin 


— _— a — 


Light present- deft arraigned and enters a plea of not guilty - 


"Bail fixed at $50,000 P.R.Bond with wife to sign as surety and the 


— REESE SRE Sal he Rl otis ty eR BS — — 


~ house of deft to te security - april 19, 1974 “for trial. 


Notice « of  Appearan nee filed _(DOMINGO_ COCA) 


__Before MISHLER, CH,U,- Case called- Deft ft CACERES and counsel present- 
interpreter Libya Clancy present- Deft _arraigned and enters a plea of 
not guiltv-Bail set at pet Be 504 000 P/R°’ Bond- with wife to sipn as surety 
__Secured by property of the deft (CACERES) 

Notice of appearance filed (CACERES) 


By MISHLER, C H,- Order appointing counsel filed _(substit.. 1. n of cou 


for deft sansa, 


By Mishler, ch J - Order apptg counsel filed (Pueno) Stanley Hausen 
in place of Stuart Shaw,Esq.) and letter from Stuart Shaw,Esq. 


dated April 3, 1974 re deft Bueno for withdrawal etc. 
Appearance Bond filed (Coca) received from U.S.Magistrate, 
Southern District of Fla. (placed in in vault # 61317) 


i ————$—$—$ 


—_tetter from Albert Carricarte, esa, to chamhers filed. letter dated 
4-15-74 (RE:- — Caceres) _ 
Before MISHLER, Cl! J = case called + Pre Trial Conference held _ 

| and concluded = A: ~ « Auaues it 5S. 1974 for trial... _. 


—— + $1LAA—— ———— 
Ee __________e 


——a—— On ry gs ee ere 
. 
~ 


a  _ 


ne 


Mt AF IA ate of BPnheracenment 
yf Of, Sie 


—+ w+ dem 4 4A ete 


filed 


bond of ceft 


ory and 4 thorization 
x in vault ) 


Stenographers transcript dated Mar. 21, 1974 filed 
M_513 inserted int 


= 74) | Magistrare 's file 74 M into CR file. 


Saggy Macistrates proceedings received from 


—j|—Puerto Rico, Pisa sc: haiti lial cate Poin tained mer: 
| 74-71 M re deft Raul Castellano. 


5-15-76 Before WEL 


‘om Office of th k, San Juan 


NSTEIN J-Case called - deft Egan & counsel V.Herwitz present - 
trial contd trial contd to May — 
5-20-74 74 No 


Notice of Motion filed, ret. June 1974, m 
ee 


7, , motion for dismissal, severance 
> | immediate trial, Bill of Particulars and Discovery, 

| 

5-20-74] Notice of Appearance filed (Amado Lopez) 

bis $41 paras 


APALKRUXXKOLANEXOLANRBELANKLOVXANXaArS 


| REMANKALEVIMSKLNUMAEKGAS tXMNXZNMYENTX 
5- 31- -7}t__ Be Pefore MISHLER, CH.J.- Case called- Deft 
es Norueros present 


we 


| counsel 


Shag 
_Mens 15a 1 present- | ett .. t 


Interpreter Margarita 
and enters 


a 
enters a pie . 


aul 


arraigned _ 
not guilty- Bail set at $25,000 surety bond or P,R, 
Bond with case deposit of $2,5000.00- Trial set for 8-5-7! 


h(CASTELTANO) 
Notice of appearance { Ppa aor 


By Catoggio, Maz. Order for acceptance of cash bail filed (Raul Castel lane 
SE ee Se ae a — 

6-6-74) Letter of _June 5, 1974 filed re Bill of Particulars (Lopez) 

6/7/74 | Before MISHLER, CH.J.- Case called- Motion for - dis smissal of indictment 
| adjd to 6/21/74 on consent 


21-74 Notice of Motion filed, ret. 


| of the Indictment, 
ee ee ps nig ate 


Particulars, 


July 12, 1974 (Raut | 7 Orter ga) for dismissal 
ordering evidentialy hearings, Dis ee 


Discovery, Bill of 
severing of the trial as to deft Ortega, etc. 
Before MISHLER, CH,J,- Case called- } 


Motion 
ranted and denied in part as indicatec 


|_on the Rig aT YT WATO ) LOPE Z) 
Affidavit of BERNARD J. FRIED filed, 


f pn for Writ of Habeas 


A 
ISHLER, Ci.J. - Wric issued, ret. 7/3/74 — 


iestifica indum 


Corpus Ad 


rete and fled .~ exreuted (LOPEZ) 


7s oi eer far Ant 4 
DAS i WOU SA CG. OO. 110 . loi 4 er 4 a 
op} 


O- 74 Letter 2 chamber “Om Stuart Show 
L 7 . EES : be 2 


ado Lo es 


Atfiriation ‘of Stuart Sha, est. filed 


| By MISHLER, Cll,Jd,.- Order of 8-2-74 and afficavit sealed by_eourt 


efore MISHLER, Ct —=sase called. - defts ERES ._.COCQ, CASTELLANOD. — 


ie FERNANDEZ es ont with co" INSC ls ~ de 


hal 


A 


before MISHLER, ay re - case called - moti 


| denial of “vue peocesn: to be argued at t 
_ (GILBERTO _ FERNA NDEZ) _ 


77 


4 M 808 inserted in criminal foled (Raul Cas stellano)- 


8-12-74 Transcript of Remova Hearing Filed received from U.S 


District Court, San Juan, Puerto Ri ico(re deft Raul Castellano) _ 
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Deft Gilberto Fernandez requests that following questions be 


—— —_—— 


included in the Voir Dire: (see paper as indicated) forwarded 


to Chambers. cashes ches: by Alan Hirshman, counsel for the deft) 
—— -—— —— — ————— +--+ 


d-- defts & counsels pr 
“Maria Elena 
reters - Defts application for 2 copies 
Er re under CIA = Granted - Order to be submitted=_ 
Trial ordered and BEGUN - Jurors selected and sworn - Trial contd 


to 8-20-74 ORE act Sota eae 


_PRefore MISHLER, CH J = case called - defts & counsels preser 

| Trial resumed - “Govts. motion to reinstate Libya Clancy as 
interpreter - Granted - Defts Lopez's motion for peanreeneee of 
Coronel's passport -denied - Defts motion to unseal the indict- 


ments in which the witness ess Coronel is ned - denied - 


Trial contd ti to 8-21-74. Deft Lopez's and Fernandez's motion 


for ditcovery granted, 


na erence = 


Before Mishler, Ch J « case falled_« defts ;&counsels_prerent— 
_ trial resumed - deft Lopez's motion for mistrial denied - Trial 


conta to §$-22-74, 
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Trial cont 9:00 am. 
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8-28-74, 
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_ CH J 


he of 
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Coca enters a guilty to 


trial 


Superseding 


Deft Domin 


CR- 537 


resumed 


Information 74 


of Indict 


continued to 8-29-74, 


Waiver 


Det 43 Lopez' 


motion for r 


ey 


eever 


ance 


Petition for Writ of Habea m 


Fr s 
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, 
ernandez 


oe 


§-29-74| 


rent signed and witnes: 
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trial 
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>d = b contd 
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9r *everance and de 
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CH J - Writ Issued, re 


MISULER, Cli.d.- Case 


\ ISHLI ER 
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al_contd_toB~30 
SHLER, CH. 


J. 
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- Case called 


yer > 
Bef ol le MIS Jot 


rial 1 contd to 9-3-74 | 


7 R 


Het 


MISHLER, 


DEZ present with counsel _ 
yee at 10:00 A.M, 
MISULER, OT an _ called- | 
Spacing with. counsel- 
2 and apes for 


7 am | 
- Order f 


Th, MISY 
oe 


——— 
9-3-7 | Eefore ‘H 


<< + +} — 
acre 


on LOPEZ & nd me i i 


i fTrial cont 


ID eZ 
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Def 
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called- Defts a a 


eee eee ed- Defts CAC ‘RES, CATE LLANO, 
Interpreter present- Trial re 


Trial 


se 
se 


res’ 


and _couns sel pre 


and _ scaled hy the « arf ___________________ 


MERNAN 
= bed livdly 


0% 
sume 


>S_ CACERES, ANO, FE IDEZ 
- Interpreters present- Trial resw 


Govt rests 


TRNAN 


A crncer 
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we 
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prrsrr 
i's SDE 

de ry 
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“Motion 0 all defts for 


| denied- Trial cont 


retd and filer. 
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es 6- 74 Writ executed 


called 


‘DEZ present with counsels 


case 


& « 


LOPEZ 


| Daisy Santos present 


ERE Pee seyet ie 


—_ 


9-10-76 _ 
LO 


| Daisy § 


tpt 


rial resumed - 


ishler, ¢ 


PEZ & MENDEZ pres 


present - 


Be je fare > Mi 


th 


ent wi counsels 


Trial resumed - 


Sant cs 


tie ~ 4° vy 
Mt hile V. CN 


ch - 


Mis 


thm er ‘ 


gerous druq. A copy 


cted verdict 
erreregery 


deft 


J_- Order of sustenance ‘filed (Lunch 16 per 


rial is denied- Go 
and to dismiss the indictmen 


A.M. 


SLLANO, FERNANDO, 


CASTI 


Emil 


S DACERES a 


Rodrig 
_to “§e10= 74. 


Interpreter 


TRLal continued 


"UCZ and 


wns 


Ch J - case called = defts CACERES CASTELLANO, FEPRMAND 
Interpreters E Emil 


and 


Rodriruez 


contd to 9-11-74, 


Trial 
sons) 


_Ovder_of sustenance_filed_ (Lunch_16 persons) 


ie ha ied e state - Bia 
;agu ment Ol ¢é qQuittal ° ued- motion dent 


arg 
10:00 A.M, 


cr TT T]D 
wld Lirals, _ 


Miata TJ + one , 
mial resuned- Trial ¢ 


ae 2 ee or 


Vouc! er fox o eons er toox expert 


ustenance filec 


Mek Ou WT 


Oo Mi SHLEF senna ige - Case called. Dest: 
lie, Cpez , anc pt Mead deg present b with 


iguez and J. Guna _present-Tria 
| retired for deliberation-At t 9330 0 P.M. 


wes Ontin 


“98 /7h 


Oba a) { a a4 
Urders of nanse filed, _ 


eS eee 


Voucher for 


Tnte-+- ~ gq <4 . S} 4 - VIeh ~ £4764 
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Refore MISHLER, Ci.J.- Case ealled- Deft Caceres. Caste 


Lopez and Mendez. pre sent with 1 oounsel. iInterwreter E. 


erie UT j 


Guma present-Trial | resumed-At 2. P.M. the furv 


erdict of guilty as to defts Castellano. Fernandez ‘and Lopes 


charcred-Defts ce and Pen ndez were found not gxuilty end were dis 


charred u the co -Sentence adid without date Jury polled Jury 


y 
ee s 


| dischar ged-Trial coneluded- Bail set at $50.000.00 Suret 


to deft Castellano-Rall 


are P , 
left Caste Set at 350.000,00 with hom: 


security and 32,500.00 cash deposit as to deft F 


reserved to time of sentencing -Cour irt_ordered the saciid ie 
verdict signed by the foreman filed 


918/74 | Memorandum of Verdict si ned by the foreman filed. 


S/18 771 fru | ly MISHLER, CH.J.- Order of Sustenance dated Sept. 18. 1974 filed, 


9- -18-74| B By MISHLE CH J = Judgment of Acquittal filed (defts,CACERES & 


a 


* Wuitiretd and _filed- = exeucted (MENDEZ) _ 


dt 


expert services filed(CASTELLANO ond LOPEZ) (Jaternreter).—__— 
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OATE | PROC’ DINGS 
0. 9/ 7/ Tr » | : ec . - Lam C24 a 
J-24-/%' Two vouchers for expert servicos filed - 
ser a - —_ — 7 - - ad - _ = _ ae ae ee 
aos 7 Cr . one - n seed , 3 + s ~s a ons 
Jnitee/G  Stenographs rs Transcripts dated 9-16-74 and 9- -74 filed 
- + srl y - ; » Bs c er panas sy 24° -- Cc} ‘g - . say 1 ‘ 
Letter filed dated 10-15-74 from Stuart R.Shaw Ese. received fron 
~ o ,. “ ry , = a an : —— . i, Ps 
Chambers, 
( OTe MlolibLbs 3 CH 2s = Case cal LCG = UeLlrts JUnn | w® ANA I L1LOs DULWU, 
> incite cay pe i er P " ; eee 
& COCOA present with counsels - On « LON O d 1 Vaviaic le Petris 
ra, Indi ay See ° e - 74 ‘ > 1 . 
Lne nNaLlecmenc S aism1sse< ae ty GELCS Vitis | a i PIiLLlo, mueCNO A 
“ 
and Coca, 
4 ; ss a aan Sori =e Bar eee oe ee ee ee FRR TRE Sy Tenet an 
11-1-74 by MmLoOULA,- CH J - Vraer Ot caismissal rlied as to above defts,. 
9, /7/7 TPF A O/Q/7h. G/1 ey Se VivcrTs es a 
A f7e o eo \) T ‘ ve ae rss / 7 s 9, iz/ ry ’ 
| i) , jwes Co a | 3 : a ors is ee ee oe 
+//4 L1ilLea. 
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»/ANQ /T7/ 8 / 7) oa /9 7/ °) ad } 
O/ 2LOf 1% © 29 se ee A 30) is y 3/74 and & 
Ver M 2 go £ ?.eas - + CC had " 
t_woOotjon requesting-re=settineg of _ Ld 
, - ‘ = - 
4 oStencegraphers transcript filed dated 
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11/13/74 _Govt's memorandum-in opposition to dei 
= — —— — eat te Me ale le a Ra Mh A hele — —— — ——_— - —_ —_ ___ -- 
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FERNANEZ - 


11/14/74 _ Voucher for compensation _of counsel fiied-__(EUENO) 


See eo md \NDEZ_ and adjournment of case. 


li /1 5/74 Before MISHLER,CH.J.- Case called- Sentence adid to 11/22/74 a at 9:30 « 


GILBERT TIM DATA ATTA 
| ye ‘ 


PET - - . P36 ee J Ae, ae an. 2 inf 
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11718 /7h, Before M SHL 


$$$ _ 


11/22/74 _ ¥efore MISHLEI H.J, - Case caliec- Dert RAUL CASTELLANO present with 


een Mee Ce YD Motion to set aside verdict, etc. denied- Deft smte 
Be Sis {to imprisonment for a period of 7 years on cout 1- court_advised deft 
eieremcieas | his right to anneal- clerk to File notice of sp; j "he 5. 
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! oe 4 7 “is * os =< 7 “- Sn 
11/22/74 Notice of appeal fi led (CASTELIANO) (NO FRE) 7 ae 
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1 5 7 nf Twr _ ; = ye 4 e¥99  S5 4A WITYV IDO 1 
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‘ = . ae Se Ads vi} 
i |_not present- Bench warrant ordered and stayed until 11/26/74 at 9:30_A, 


| Senteneec adja to 11/26/74 at 9:30 A.M 
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received aporcximateliy two (2) lilogramc of in 
conspirator Noa in New York, New York. 
7. In or about November 1969, defendant RAUL 
FERNANDEZ received approximately one (1) kilogram of heroin f: 


co-conspirator Noa in Wew York, New York. 

8. In or about December 1969, defendant JOHN DOE 
a/k/a "Chino Chang" received approximately five (5) kilozrams of 
heroin from co-conspirator Noa in ilew York, New York. 

9, In or 2zbout December 1969, defendant Mendez 
gave co-conspirator Noa a large sum of money in New York, New Y« 

10. In or about December 1969, defendant JOIIN DOE 
a/k/a "Fillo" received about two (2) kilograms of heroin from co- 
conspirator Noa in New York, Wev York. 

11. In or about December 1969, defendant COCA gave 
a large sum of money to co-conspirator Noa in New York, New York. 

gM In or about December 1969, defendant MASEO 
received about one (1) kilogram of heroin from the co-conspiratoy 
Noa in New Yerk, New York. : 

13. In or about Decembe. 1969, defendant CASTELLANO 
received approximately five (5) kilograms of heroin from co- 
conspirator Noa in New York, lilew York. 

14. In or about December 1969, defendar* ONTEGA 
received approximately five (5) ‘t!lograms of heroin from co-, 
conspirator Noa in New York, low <crk. 

15. In or about December 1969, defendant ORTIZ 
gave co-conspirator Coronel a large sum of money in New York, 


New Yor‘. 
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UNITED STATES DISTRICT COURT | 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


: | 74 Cr. 48 (JM) : 7 
| 
| 


-against- f 
MARIO BUENO MOTIGNS FOR: DISMISSAL OF 
TEODORO CACERES aka "Teo" INDICTMENT, SEVERANCE, 
LUIS CALABRESE aka “Luisito" IMMEDIATE TRIAL, BILL OF * 
DOMINGO COCA PARTICULARS & DISCOVERY 
RAUL CASTELLANO 
GILBERTO FERNANDEZ aka "Toy Toy" 
RAUL FERNANDEZ -. we 
ROGELIO FERNANDEZ Fb HEME uy 
ROBERT DIAZ JIMINEZ aka "El Gaujiro" —e pistnici: COU"! £0. NA 
AMADO LOPEZ v. S. _ $2 
JOSE MASEO sm >» Fi 
JOSE MENDEZ aka "Pepe" "MAY 2 oT 
RAUL ORTEGA 4 RE 
VICENTE ORTIZ aka "Cusicaca" Wwe AM.. wosepegee® ‘ 
DINO ROMANO aka “Luis Belmonte" "MRE saseewoeenn . 


JOHN DOE aka "Chino Chang" 
JOHN DOE aka "Fillo" —- 


Defendants. 


PLEASE TAKE NOTICE that, upon the annexed affirmation of STUART R. 
SHAW, ESQ., dated May:]7, 1974, all cf the proceedings heretofore had upon 
Docket No. 74 Cr. 48 before the Hon. J. Jacob Mischler, United States Court 


House, Cadman Plaza, Brooklyn, .ew York, on the [te day of er 1974 


at 7-30 am. in the for. noon of that day, or as soon thereafter as 

counsel can be heard, for the following pre-trial relief: ¢ 
1. Dismissal of the Indictment herein upon the ground th.t the a 

prosecution of the instant indictment subjects defendant to double jeopardy : 

and double punishment in violation of the Sixth Ame dment to the United States : 


Constitution, in that the conspiracy charge of the instant indictment is, in 
law and in fact, the same conspiracy as that charoed in Indictment No. 71 - 45 


= CR-PF upon which a judgment of conviction was entered upon the defendant on 


or about September, 1971; in the United States District Court for the Southern 


istrict of Florida in the case of U.S. v. Amado Lopez and Thomas Llerena before 


% 


the Honorable Peter T. Fay. 


2. Severance of the trial of the defendant from that of any other 
deferdant to the extent that the circumstances of such other defendant 
(fugitive status or other circumstances necessitating Uclay) are such that 
the trial in the instant case is likely to be further delayed if the defendants 
are to be tried jointly; 
3. Severance of the trial of the defendant from that of any other 
defendant whose statements and/or admissions are to be introduced in evidence 
} at trial, but which would be violative of the exclusionary principle enunciated 
in Sruton v. United States, 391 U.S. 123 (1968), with respect to the defendant 
Lopez; 
4, An Order prohibiting the United States from using in evidence 
& the fruits of any search and seizure or electronic surveillance with regard to 
which the defendant Lopez has standing as an aggrieved party, and which were 
secured in violation of his rights under the Fourth Amendment of the United 
States Constitution and 18 U.S.C. 882510, et seq.; 


5. An Order prohibiting the Government from using in evidence the 


violation of his rights under the Sixth Amendment (right to counsel) or 
Fifth Amercnent (self-incrimination, due process of law) of the United States 
Constitution; 

6. An Order granting to the defendant inspection of the Grand 
Jury minutes with regard to Indictment No. 71-450-CR-PF in the Unitea States 
District Court for the Southern District of Florida and the 
instant indictment, in aid of the defendant's motion for dismissal of the 
indictment upon the ground of double jeopardy [Federal Rules of Criminal 


Procedure, Rule 6(e)]; 


7. An Order directing that a pre-trial hearing be convened with 


regard to any unresolved factual issue necessary for the determination of 


each of the above requested items of relief} 


fruits of any interrogation or identification of the defendant secured in 


: 
| 


| 
| 
| 


8. Directing that the Covernment provide the defense with a Bil} 

| , | 

| of Particulars of the Indictment, as set forth in Schedule I annexed hereto 
Pa | (prior to the return date of this motion, the Court will be advised as to | 

| which, if any, of the requested particulars, the Government consents to Sup- | 

| ply) (Rule 7, Federal Rules of Criminal Procedure]; | 

| 9. An Order directing the Government to provide the defense .th 


discovery and inspection, as specified in Schedule II annexed hereto (in 
| advance of the return date of this motion, the Court will be advised as to 
ee | which of the requested items of discovery and inspection the Governwent has 
consented to supply) [Rule 76, Federal Rules of Criminal Procedure and Due 


Process clause of the Fifth Amendment to the United States Constitution], 


Dated: New York, New York 
April 23, 1974 Yours, etc., 


fica ae ai 


STUART R. SHAW 

Attorney for Defendant Amado Lopez 
| 233 Broadway, Suite 3303 

New York, New York 10007 

(212) 233-8991 


TO: Clerk 
United States District Court 
Eastern District of New York 


Edward J. Boyd | 
United States Attorney 


Eastern District of New York 
Attn: 


tee eee en en ee ee ee ee ee eee ee ee en xX 
UNITED STATES OF AMERICA, 
-against- 
‘ IA Cf AO 4 
/& Ur. 43 (Ji4) 
MARIO BUENO 
TEQUORO CACERES aka "Teo" AFFIRMATION 


LUIS CALABRESE aka "Luisito" 
DOMINGO COCA 

RAUL CASTELLANO 

GILGERTO FERNANDEZ aka "Toy Toy" 


ROGELIO FERNANDEZ 

ROGERT DIAZ JIMINEZ aka “El Gaujiro" 
AMADO LOPEZ 

JOSE MASEO 

JOSE NENGEZ aka "Pepe" 

RAUL ORTEGA 

VICENTE ORTIZ aka “Cusicaca" 

DINO ROMANO aka “Luis Belmonte" 

JOHN LOE aka "Chino Chang" 

JOHN DOE aka “Fillo” 


Defendants. 


STUART R. SHAW, an attorney admitted to practice in the ‘ourts of 
the State of New York, affirms the following to be true under penalt: of 
perjury, pursuant to Pule 2106 CPLR: 

1. I am the attorney for che defendant herein, AMADO LOPEZ, and 
I make this affivmation in support of the defendant's motions: for pre-trial 
relief, to wit: 

A. Cismissal of the Indictment upon the ground of double jeopardy; 

B. Dismissal of the Indictment upon the ground that a speedy trial 
has not been afforded to the defendant, nor has he been afforded his right to 
a prompt disposition of the criminal charges against him; 

C. Separate trial fron that of certain -defendants; 

D. Suppression of evidence obtained by means of illegal search and 
seizure and electronic surveillance; 


E. Suppression of evidence securec by means of illegai interroga- 


EE 


F. Inspection of the Grand Jury minutes leading to this indictment 
and indictment 72 Cr. 628; 

G. Pre-trial hearings with regard to t! above-requested items of 
relief; 

H. Bill of Particulars of the indictment; 

I. Discovery and Insp’ tion. 

2. AMADO LOPEZ (hereinatter referred to as the defendant) has been 
nanied as one of seventeen defendants in a one-count indictment in.the United 
States District Court for the Eastern District of New York. On January i 
1974 the indictment was sealed under the order of the Hon. J. Orrin Judd. 

On March 12, 1974 the case was called and two of the defendants were produced 
in Court. 

3. The indictment charges that the seventeen defendants conspired 
to import and bring into the United States large quantities of heroin, and 
unlawfully would receive, conceal, buy, sell and facilitate the transportation 
concealment and sale oi large quantities of heroin, and that the defendants 
and co-conspirators would conceal the existence of the conspiracy. The 
indictment states that the conspiracy took place on or about and between the 
first day of January, 1968 and tue 31st day of December, 1970. The defendant, 
AMADO LOPEZ, was indicted on July 23, 1971 on a three count indictment under 
Case No. 71-450-CR-PF in the United States District Court in and for the 
Southern District of Florida. The defendant was arraigned on August 3, 1971 
on the charge and the trial commenced on August 25, 1971. The defendant was 
found guilty and was sentenced on all three counts of the indictment. The 
defendant was convicted on count one of the indictment for conspiracy to 
possess with intent to distribute cocaine. The defendant was convicted and 
sentenced on count two of ° indictment for distributing cocaine. The 
defendant was convicted and sentenced on count three of the indictment for 
distributing heroin. The defendant was sentenced to imprisonment as to count 
one and count two for seven years, and as to count three for three years, 


said sentences to run concurrently. 


of- 


T 

! 
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}in @ conspiracy from the first day of January, 1968 until the 31st day of 

I 

|December, 1970. The indictment charges the defendants with a violation of 


Sections 173 and le 21 of the United States Code. Upon the effective 


+ 


date of the new statute the former statutes (21 U.S.C., Sections 173 and 174) 
were repealed. Since the conspiracy in this case allegedly existed prior to 


| 
| 
| 
| 


| May 1, 1971 the indictment alleges that the defendants violated or conspired to 


Violate the now repealed statutes. It should be noted that the indictment under 


which the defendant was tried and found guilty in the United States District 
Court for the Southern District of Florida charged the defendant with violating 


the statutes which came into effect upon May 1, 1971. However, as previously 


same law. 
5. The conspiracy under which the defendant was convicted during the 


= the new statutes supplant the old statutes,.and in effect, indicate the 


prior prosecution in Florida allegedly took place in the year 1971. Said fact 


pot ordinarily prevent this defendant from raising the defense of double 
 Seeene However, the prosecution, the United States Attorney's Office for 
the Southern District, utilized evidence in the defendant's trial in the Souther 
District of Florida to convict the defendant that was based on an alleged sal2 
of narcotic drugs in October of 1970. Said date, October of 1970, would fall 
within the purview of the allegations made in the instant indictient. Specifi- 
cally, the government adduced this information in regard to a sale of narcotic 
drugs over the objection of defense counsel on the direct testimony of one 


LAZO, a witness called by the prosecution. Said testimony of the prosecution 


witness, CARLOS BANOS LAZO, begins at paqe 293 of the trial transcript of the 


defendant AMA0O LOPEZ' case in the United States District Court for the Souchern 
' 
District of Florida. On direct examination by Mr. Keefe, the Assistant United | 


c 


States Attorney, starting at page 295, and continuing until page 297, the facts 


- presented before the jury that the defendant herein, AMADO LOPEZ, had sold 


| 
of sa | | 


attached hereto as defendant's enibit A fense counsel, in an att< pt to 

; r 7 $y Ar ka + “Vy 7 na . IrmARW ATYU.e ; 2an al ‘ } lara . 

dispel from the jury's mind the testimony given in regard te the alleged transfe 
- a. i . Aan ft) soc * + , ~ 4 “nce mtn : 

and sale of a narcotic drug by AMADO LOPEZ attempted on cross-examination to 


| 
| 
i 
' 
Y 
question the witness LAZO's testimony. Defense counsel specifically questioned 
the witness LAZO at page 309 of said transcript, a copy of which is attached | 
hereto as defendant's Exhibit B, and continued to cross-examine LAZO in regard 


|}to his previous record. The witness’ previous record included convictions in 


|regard to sale and distribution of heroin. The jury heard all of the tes 


cr 
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in regard to the alleged sale of a dangerous drug on October, 1970, and of the 


fact that the witness LAZO had been convicted in the past for heroin. (The 


examination of the witness LAZO goes on for many pages - however, defense 


counsel will make all of those pages available if requested.) 


6. It is the defendant's contention that because of the fact that 


the trial judge in the Southern District of Florida permitted testimony in 


regard to a transfer and sale of dangerous drugs in October of 1970 and because 


of the fact that the jury presumably utilized said testimony in making their 


final determination and bringing in a verdict of guilty against the defendant 


LOPEZ, that a trial in the Eastern District in New York for violation of Federal 


Statutes for conspiracy to possess and distribute heroin would result in double 


jeopardy to the defendant AMADO LOPEZ. It is therefore argued that the case 


against defendant AMADO LOPEZ snould be dismissed in the interest of justice. 


7. Both the ‘indictment in the Southern District of Florida and 


the instant indictment name AMADO LOPEZ as a conspirator and defendant. It is 


true that other defendants and conspirators are named in both indictments and tha 


none of these other named individuals appear in both indictments. Nevertheles 


it only takes two to make a conspiracy. We thus have an identical conspirator 


in both indictments. 


| 

! 

! 

' 

} 3. brit CONS, i! ‘d mt T che rirst s nec cl rges a Ci racy 
i for possession will InLene w distribute narcotre arug cor trolled substances. 
a fact, the substances involved are c* caine and heroin. In the second indict- | 
| ment (the instant indictment) the controlled substance described is heroin. We | 
therefore have an identical controlled substance, Heroin, in each case. 

| 9. An Order prohibiting the United States from using in evidence the 

| fruits of any search and seizure or electronic surveillance with regard to which 


| 

| the defendant Lopez has standing *s an aggrieved party, and which were secured 

| in violation of his rights under the Fourth Amendment of the United States | 
Constitution and 18 U.S.C. $$2410, et seq.; 

10. An Order prohibiting tie Government from using in evidence the | 

fruits of any interrogation or identification of the defendant secured in vioia- 


tion of his rights under the Sixth Amendment (right to counsel) or Fifth Smend- 


11.. An Order granting to the derednant inspection of the Grand Jury 
minutes wivn regard to Indictment No. 71 - 450-CR- PF in the United States 


| 
| 
a ment (self-incrimination, due process of law) of tr Jnited States Constitution; 
| Gistrict Court for theSouthern District of -lorida and the instant indictment, 


regard to any unresolved factual issue necessary for the determination of each 
of the above requested items of relief; 

13. Directing that the Government provide the defense with a Bill of 
Particulars -f the Indictment, as set forth in Schedule L annexed hereto (prior 


to the return date of this motion, tne Court will be advised as to which, if 


12. An Order directing that a pre-trial hearing be convened with 
Federal Rules of Criminal Procedure]; 


in aid of the defendant's motion for dismissal of the indictment upon the : 

ground of douvie jeopardy [Federal Rules of Criminal Procedure, Rule 6 (e)]; 

any, of the requested particulars, the Government consents to supply) [Rule 7, 
i 


lA A ly, “ / . ~ T. + “ + + ~ 
14 An Uraer directing the voverniuent to 


| 
advance of the return date of this motion, the Court wiil be advised as ty 


| 
| 
| 
| 
| 
| 
| 
| 


1! discovery and inspection, as specified in Scnedule II annexed hereto (in 
' 
which uf the requested items of discovery and inspection the Government has 
\ ; consented to supply) [Rule 16, Federal Rules of Criminal Procedure and Due 
|} Process clause of the Fifth Amendment to the United States Constitution]. 
mIi-occn ba 
WHEREFORE, counsel respectfully requests that the Court grant the 
relief requested in this affirmation and such other and further relief as the 
Court deems necessary and in the interest of justice to his client AMADO LOPEZ. 
|| Dated: New York, New York 
May 17, 1974 
- “ ‘ 
Duly affirmed, : 
‘ 
Stuart R. Shaw 
. < 


February 2U, LY76 9 2n NELTAULT OF Which TNe appear snaLL. 08 


micsed forthwith. 


IS FURTHER ORDERED that the annella: mav, without further 
s* — - atin ae ete eee Gn Bama wale 
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RAUL FERNANDEZ 

OGELIO FERNANDEZ 

OBERT DIAZ JIMINEZ aka "El Gaujiro” 
JOSE MASEO 
JOSE MENDEZ aka "Pepe" 

RAUL ORTEGA 

VICENTE ORTIZ aka "Cusicaca" 
DINO ROMANO aka “'uis Belmonte" 


JOHN DO 


JE aka “Chine Chang" 


74 Cr. 48 \cM) 
-against- 
SCHEDUL [ - cST FOR 
MARTO BUENO BILL OF PARTICULARS 
TEOVOR CACERES aka "Teo" ee ee 
LUIS CALABRESE aka “Luisito" 
DOMINGO COCA 
RAUL CASTELLANO 
GILBERTO FERNANDEZ aka “Toy Toy" 
c 
JOHN DOE aka “Fillo” 
Defendants. 


1. Paragraph 1 of the indictment -identifies certain of the defendanv 


only by reference to pseudonyms and aliases. Provide the defense with the 
names and addresses of each such defendant. Provide the defense with the names 
and addresses of any and all co-conspirators unindicted or indicted in the 
future or named on the indictment in the future, whichever the case may be. 

2. Paragraph 1 and subparagraph 1 of the indictment alleges that 
the defendants "did com,ine, conspire, con“ederate and agree together to 
violate Sections 173 and 174 of Title 21 of the United States Code”. . 
Subparagraph 1 goes on to quote "It was part of said conspiracy that the 
defendants and co-conspirators fraudulently and knowingly would import and 
bring into the United States large quantities of heroin, a narcotic drug 
contrary to law. Specify: 

(a) The name or names of the countries that the narcotics 


were allegedly imported from, 


(b) The qyantity of each such narcotic drug (heroin); 


(c) Whether the objective, of the conspiracy ’was a single 


smmaptatin 4uy4 infp ‘ thar +h ‘ ats 
such sorti tian advise the defense as to wnetner tune |} yortat- 


jon was in fact accomplished, 


cai watt tl ‘ -~ é afl wT a. anitn A ‘ aach 
1h yrtation Or | uitipie pus on of neroin « J! as to each | 
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(d) As to eacn importation which was, in fact, accomplished, 


rovide the defense with the date, time, piece circumstances, 
, oe -F > 


quantity, nature of drug, and individuals directly involved. 


ges that the defendants 


3. Subparagraph 2 of the indictment charg 
conspired to" .. + receive, conceal, buy, sell and facilitate the transpor~ 
tation, concealment, and sale of large quantities of heroin..." Specify: 


a) The quantity of heroin involved; 

(b) To the extent that this aspect of the conspiracy Was, in 
fact, accomplished, in whole or in.part, then specify the date, 
time, place, individuals directly involved, quantity and name 
of drug involved, and circumstances of each’ such transaction. 

4, Subparagraph 3 of the indictment alleges that the defendants 
conspired to "conceal the existence of the conspiracy and would take steps 
designed to prevent disclosure of their activities. . ." Specify 

(a) The steps taken by each and every defendant and/or 
co-conspirator to prevent disclosure of the activities and/or 
conceal the existence of the conspiracy; 

(b) The dates, times and places of the above-requested 
acts, 

5. With regard to overt acts 1, 2, 3 and 16 specify the date and 
time of departure and arrival, the point of departure, the specific destinatio 
and the means of transportation (e.g-, if by air the airline and flight number 
etc.) of the events alleged therein. 


6. With regard to overt acts 4, 5, 6, 7, 8, 9, 10, Tl, t& 4:3 


and 15 specify the date, time and exact place of delivery. 


to 


i] 


7. With regard to overt acts 11 and 
ture 110G ait iVal, viic 4 ie vi di ul “ 
transportation, a description of GI 
» Genominations or otherwise) ind the 

8. With regard to overt acts 1, 2, 3 

9. With regard to overt acts 3 and 6 

irture and arrival, describe whether or not 
else was present, describe the purpose 

10. Specify all other cvert acts know 
in the indictment, which the Governirent 

forth in detail vie dates, times, places ar 


eacn 


Such act. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 74 Cr. 48 (uM) 


-against- SCHEDULE II 


NICCOVERY ANN TNSEF 
U SOVERY AND INSPEC 


MARIO BUENO 

TEQUORO CACFRES aka "Teo" 

LUIS CALAG\ESE aka "“Luisito" 
DUMINGO COCA 

RAUL CASTELLANO 

GILBERTO FERNANDEZ aka "Toy Toy" 
RAUL FERNANDEZ 

ROGELTO FERNANDEZ 

ROBERT DIAZ JIMINEZ aka "El Gaujiro 
AMADO LOPEZ 

JOSE HASEO 

JOSE MENDEZ aka "Pesce" 

RAUL ORTEGA 

VICENTE ORTIZ aka “Cusicaca" 
DINO ROMANO aka "Luis Belmonte" 
JOHN DOE aka "Cnino Chang" 

JOHN DOF aka "Fillo" 


De Fendants. 
ee ee ee ee ee ee | Os me XK 


1. £1 

Pursuant to Rule 16 of the Federal Rules of Criminal Procedure; the 
search and scizure provisions of the Fourth Amendment; the due process and 
self-incrimination clauses of the Fifth Amendment; and 18 U.S.C. §§ 2510-2520, 
the defendant moves the Court for an Order: 

A. Directing the United States Government, through the United State 
Attorney, to conduct a thorough investigation and to advise the defendant 
whether he, or premises under his ownership, direction or control, have been 
the subject or tarcet of electronic surveillance at the direction or instiga- 
tion of anv agency or operative of the Government. 

B. Granting to the defendant discovery and inspection of all Court 
orders, recording tapes, notes, logs and transcripts with regard to any 
electronic surveillance disclosed ‘inder subsection A, supra. ' 


C. Directing that, to the extent the disclosure requested under 


subsection "8" is not granted, that all such materials be produced for the 


inspection of the Court, so that tne Court may make an independent determina- 
tion as to whether such materials should be provided to the defense. 

C. Directing that all such existing electronic surveillance material 
which is not disclosed to the defense be niarked, sealed, and kept in safe- 
kecping by the Clerk of this Court for the purpose of further review. 

Il. Search and Seizure 

Pursuant to Rules 16 and 41(e) of the Federal Rules of Criminal 
Procedure, the search and seizure provision of the Fourth Amendment, and the 
Due Process and Self Incrimination provisions of the Fifth Amendment, th 
defendant moves the Court for an Order: 

A. Directing that the prosecution advise the defendant as to whether 
the Government or anyone under its control or at its direction or instigation, 
searcheu .or and/or seized from the defendant or from property under his 
ownership, direction or control, any document or tangible object, as well as 
tne circumstances of such search and seizure. 

B. Directing that the prosecution provide the defense with an 

9pportunity to copy and inspect any materials which were seized from the 
defendant as described in subsection "A", supra. 
iil. Discovery am "naspection 

Pursuant to Rule 16 of the Federal Rules of Criminal Procedure and 
the due process clause of the Fifth Amendment, the defendant requests discovery 
and inspection, including permission to copy or photograph, as follows: 

A. Statements of Defendant - any alleged statements, admissions, 
or confessions, including, statements (1) in writing, or (2) since reduced to 
weiting, or (3) otherwise preserved, regardless of whether such statement was 
obtained with the '»owledge and consent of the defendant. 

8. Statenents of Co-defendants - all statements, admissions or 
confessions made by any co-defeidant whether reduced to writing or not, which 


tend to incriminate the defendant, in the possession ef the Government or 


2 


otherwise known to the Government, and which the Government inteads to use at 
a joint trial of the derendant and the co-cefendants. 
IV. Scientific Tests and Reports 
All results and reports of any scientific tests or experiments made 
in connection with this case are hereby requested by the defendant. 
V._Identification 


Tne Government is requested to advise the defendant as to whether 


it intends to offer in evidence against him the fruits of any eye-witness or 


voice identification. If so, provide the defense with: 1) the date, place, 


time and type of each such identification; and 2) the name or names of the 
person or persons who made each such identification and of other persons who 


were present at each such identification. 


| 
| 
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| ees ans) ‘ U.s Dis ite SMM. | 
| UNITED STATES DISTR’. i % Cl Comer Ss ‘ | 
| EASTERN DISTRICT \° °: JUL 31 974 | 
aS ee ae ee - = JlMD oF 
a ens. | 
Ss | UNITED STATES OF AMERi«’., “NOTICE OF MOTION TO 
DISMISS INDICTMENT 
Plainciff, DENIAL OF DUE PROCESS 
-against- DOCKET NO. 74 C” 48 
| GILBE?™) FERNANDEZ, 
| Defendant. 
ee ee a 
a 
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the annexed affidavit of ALAN L. HIRSHMAN, sworn to the.27 t day 
Deep 

of April, 1974 and all the proceedings had herein, an application 

will be made by the defende : at a stated term of the United 

States District Court of the Eastern District of New York, for 

the hearing of Criminal Motions, to be held at the United States 

i ff 
Courthouse, Fetey—Squate, on the wa day of Aue Os 


@ PLEASE TAKE NOTICE, that upon the indicement “err i 
BLAKE fel TeXk MH IUSHLER 

1974, at the opening of Court on that day, or as soon thereafter 
as Counsel can be heard, for an order quashing the indictment and 
each and every count thereof, upon the grounds that: 


1, Said indictment is a denial of due process 


not sworn out until three years after alleged offenses. 
2. Delay in swearing out the complaint is op- 
pressive, purposeful and works prejudice against the defendant. 
3. Pre-indictment delay is denial of due precess 


l Because defendant is unable to defend himself, where complaint was 
| because defendant is unable to recall events of days in the allege 


offenses. 4 witness! memory ..s been so impaired hy the delay 


. . i 
, ‘5 ‘ ' 


| 
| 
: 
| 
4, Prejudice must be presumed where p. -indictment 
} delay is a minimum of three years and without a showing of "policed 
|| enforcement necessity," | : 
| 5. Prejudice must be presumed also where fofenten ‘3 
has no recollection of the days in question, other than possibly | 
being in another city on or about the days in question which may . 
| have included the days of the alleged offenses, 
6. Prejudice must be presumed because no man can 
be expected to remember events which occur that far back. 
7. Prejudice must be presumed where prosecution's 
case will undoubtedly consist of testimony from inforr>rs and 
| from Narcotic Bureau Agents and their use of notebuuxs as memory 
| refreshing items. 
Dated: Brooklyn, New York, 
April » 1994. 7 


Yours, etc., 


ALAN L. HIRSHMAN 
Attorney for Defendant ‘ 
Office & P. O. Address 

32 Court Street 

Brooklyn, New York 11201 
ULster 5-5066 


TO: HON. EDWARD J. BOYD V 
United States Attorney 
Eastern District of New York 


CLERK OF THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, DOCKET NO. 74 CR 48 
Plaintiff, AFFIDAVIT IN 
SUPPORT OF MOTION 
-against- TO DISMISS INDICT- 
MENT - DENIAL OF 
GILBERTO FERNANDEZ, DUE PROCESS 


Defendant. 


STATE OF NEW YORK : COUNTY OF KINGS) SS.: 


ALAN L. HIRSHMAN, being duly sworn, deposes end 


I am the attorney for the defendant, GILBERTO 
FERNANDEZ, and am familiar with the facts and circumstances 


relative to the indictment herein. 
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The Grand Jury returned an indictment -zainst 2 
GILBERTO FERNANDEZ charging him with the crime of vioi*ting Title 
21, United States Code, Sections 173 and 1.74. 


The crimes alleged occurred a minimum of three 


| 
ion 


from the Grand Jury. All the evidence had been gathered some 


time before the indictment causing prejudice to effective defense 
and denial of Due Process by means of pre-indictment delay. 

That no previous application has been made for 
the relief sought herein. 

WHEREFORE, I respectfully ask that an Order be 


made herein dismissing the indictment. 


years before any complaint, arrest or indictment was handed down 
Sworn to before me this 
| 


“ hse ¢ 
~F day of A ril, 1974. 


J PRNEST SHAPIRO | 


United States Department of Justice 


UNITED STATES ATTORNEY 


EASTERN Distuict or New Yorx 
FPeEPLEAL BUILDING 
PROOKLIN, N. ¥. 112018 


Sd ) 


Stuart P. Shaw, Fsa. 
Leavy, Shaw & Horne 

233 Broadway 

Suite 3393 

New York, Mew York 10907 
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Mnited States v. 


Nocket “Mo. 74 ER 


Dear “r. Shaw: 


As re-aired bv the ules for the Mnited States 
Nistrict Court for the Fastern District of “ew York, TI 
am informally resnondina to vour remiests for a Rill of 
Particulars and for discoverv and inspection. Accord- 
ina to the numbering of vour Schedules, the following 
information is: provided: 


A, Pecuest for Pill of Particulars. 


Sige This naragqranh contains several 
senvarate requests. 
a) John Noe a/k/a “Fillo” 
is now known to be Juan 
Perez. 


Government onnoses recuest 
for defendants' addresses. 


Names of co-conspirators 
not named in indictment 

will be provided as they 
become known. 


Government opvoses this request. 
The approximate auantity of 
heroin involved durinoa this 


conspiracy was 500 kilograms. 


There were reqular importations 
and distributions of heroin. 


a4 


+) “overnrme 


recuost., 
4. Government ses this reenest. 
Covernrent oproses this recuest. 


reaard to overt act 6, defeneant 


Tanna? receive -he en 2Cj Fiad onant itv oF heroin on the 
corner oF ANtH CHtrant and Rroadcway, Wowr Yor’, larry York 


& This occurred during the latter part of “ovember 1969. 
™he Coverrment onnoses the rest of this reauest. 


va Governnent opposes this recuest. 
ea Government opnoses this recuest. 


9. With reeard to overt act 6, defendant 
Lopez paid co-conspirator Noa $17,599 ver kilogram. 
one else was present. The Government opposes the rest 
of thi, request. 


Oo 


19. Covernment opposes this recuest. 
B, Reauest for Miscovery and 


= I now of no electronic surveillance 
conducted in connection with this case and now of ro tape 
recordinas made in connection with this case. T have also 
consulted with Snecial AGents of the Prua Tnforcenent 
ANministration who have heen or now are in charge of tis 
investiaation anc they have advised me that no wiretaps or 
electronic eavesdripning were emploved in anv aspect of this 
investiaation and no tare recordinas were made in connection 
with this investiaation. 


2. Search and Seizure. 


The Government reoresents that no search 
was mace in connection with the transactions in this c:3 


ii 


MaAnorts 


have teen no line 
NnNS or voice identifications 


, 


connection with this case. 


Very truly vours, 


NAwTr 


' ‘ited = ttorney 


emnonrr 


erPasd Lae 


Plaintiff 


Ve 


AMADO LOPEZ, 


S BEFORE : InVING R. XAUTIHAN, Chief Judge 


The court having appoi d BORE Sas Stuart Shaw, Esq. 
as cou sel for Amado Lop 
pursuant to the Criminal bakes : 
and being advised as to the procres: - the appeal and that 


n 


appeal was filed on January 9, 


RED that a copy of the transcript of testimony 
Clerk of the District Court on or 


file boll 


in default of wi fot h “appeal shall be 


FURTHER ORDERED that the appellant may, without further 
orde: of the covrt, remove the record for purroses of preparation of 
the appellant's brief and apnendix, pro: ided that the record be 
returcned to the custody Oi tne court uo ot Desoie Lire Gate oct our 


filing the appellant's briet. 


iT IS THOR ORDERED that eight (8) xercaraphic copies of the 
appellant's - and appendix be filed on or before march 22, 1976 


IT {S FURTHER ORDERED that the a»pendix shall consist at least 
of a copy of the docket entries, the indictment, the charge to the jury, 
and any opinion of the court below. 


IT IS FURTHOR ORDERED that if such brief or appendix shall not 
be filed by the date set the appeal shall be Cismissed forthwith. 


IT IS FURTHER ORDERED that ten (10) copies of the brief of the 
United States shall be filed on or befcre April 21, 1976 


IT IS FURTHER ORDESCD that the additional £f 
the briefs required to be filed by counsel ak Rule 
be retained by counsel subject to the call of ‘the court 
use it may direct until final disposition of the action. 


IT IS FURTHER ORDERED that the United States may, without further 


February 2U, LY/6 F c: appeal SimaiLit OG 


. bd r Ded Mae 2 2 -¥ 
smaecved fortnwith. 


S PURTITER ORDEREZ! “hat {DTIC 2} a wi ut further 
purrore:s Bf x y ization of 


4 
ane 


7 
; 


apnendix, provided that the record be 


returned to tne custody Ui CMe CUULL Uii UA MUwar or Uu LU 


filing the appellant's brier. 


IT IS FUNTIIUR ORDERDD that eight (8) xercaraphic copies of the 


appellant's brief and appendix be filed on or before March 22, 1976 


IT IS FURTHER ORDERED i the avopendix shall consist at least 
of a copy of the diocket entries, t 
and any opinion of the court below. 


IT IS FURTHER ORDERED that if such brief or appendix shall not 
be filed by the date set the appeal shall be Gismissed forthwith. 


IT IS FPURTIER ORDERED that ten (10) copies of the brief of the 
United States shall be filed on or befcre April 21, 1976 


If IS FURTHER ORDERED that the additional fifteen (15) cope £ 
the briefs required to be filed by counsel by Rute 31(p) F.R.A.P. stall 
be retained by counsel subject to the call of the court for whatever 
use it may direct until final disposition of the action. 


IT IS FURTHER ORDERED that the United States may, without further 
order of the court, file ten (10) copies of an appendix to its brief. 


IT IS FURTHER ORDERED that the argument of the appeal be ready 
to be heard Curing the week of May 3, 1.6 


A. DANIEL FUSARO, 
Clerk 


F/ 


Dated: February 6, 1976 


he indictment, the charge to the jury, 


Plaintiff-Appelleas, 


- against - 


De fendant-Appellent, 


Now comas tha Defendant-Ar 
matter and by his attoxre STUARI 
court pursuant to fules 27, 31 and 
Aopellate Procedure for a sixty (60 
to and including May 21, 1976 
Anpendix on Appoal@vering the instant appeal. Additionally, 
the befendant~Appellant moves this ho..orable court to extead tir 
for the filing of Reply Briefs by tha Ansisinnt U.S. Attornoy. 
S$ grounds for this motion counsel for the defendant-anncllant 


states that: (1) the transeriots of the aearings in the lower 


court have net yet been complated by the court reporter and/or 


supplied to the attorney for defendant-apnellant and (2) naw 

facts and evicence in the fom of an exnected affidavit by the 
key witness who testified against the defendant-appellat that 
would uonerate the cefendant-appellrent of any wrong doing is 


ezpected upon the ability of counsel for the de fendant-appellant 


go to ‘lori 


notwithstandina the expiration 


by Order of this Court dated the 6th day of February, 1976 an 


an Order grantinre OVE ited dg for such o? 


ang further relief as Ceurt way deer ssary and 


proper. 


fendaat- 
Appellant 


Clerk 

Second Circuit 
Court of Appeals 
L7th Floor 

Filey Square 

ew York, New York 


Hon. David C, Trager 
United States Attorney for the 
Eastern District of tiew York 
Cadman Plasa East 
lyn, tiew York 112901 
David MePetrias, Usqe 


-_——- + ee ee 


Plaintif{f-Ap; 


avainst - 


COUNT 


belag duly sw 

1. IZ an the attorney for 
by the Honorable Judge Jacoh 
Eastern Listrict of New York, under ti.eo 
eappointec to represent my client, on appeal at santence, 
before the above named Court on January 9, 1974. 

2. Sy Client, ARMADO LOPrPiEz, was convicted on a 
conspiracy chav-ge after . four week trial held during the montis 
of August and Saptember, 1974, under Case #74 CR 48, 

‘xy 9, 1976 I duly ordered certain 
minutes that were required in my opinion to process wy client's 
appeal. Thereafter, I notified the Court _sisnoqrapvhers in the 
Easter District for my requosto the minutes vendor the CJA Pules 


4. On and off during the entire month of January 


of 
“ 


————__—__—_____f 


and in the beqinning of the month of February, 1976 I appeared 

in the Lastern District before the honorable Jucse Jack Welnsteil 
in the case of U.S. v. Kevelson, of caunsdl to anocher attorney. 
During tnat time period I spcke to different court stenocrachers 
including the head of the court stenograpners, tir. Karr, in 
regard to the minutes that I requested and why I had not received 
them. I thereafter went personally to the chambers of 
Mishler and discussed the matter with hir. Judga Mishler per- 
sonally called the court stenouraphers, in my presenca, and 
advised them to provide me with the minutes forthwith. 


I continued to call the Jastorn District court steno- 


oo 


graphers in regard to the minutes I needed. I remained in con- 
stant miunication with Mrs. Cohen, who has recently been hired 
by the court stenographers to facilitate the procassing of 
transcripts by Castern District court reporters to attomeys on 
cases of appeal. 

5. In early March I was advised by Mrs. Cohen 
that the reason for the delay in the minutes to me was because 
ef the fact that a Mr. Bradley was the court stenographer who had 
taken the minutes and that he waS no longer inthe evnloy of the 
United States Government as a court stenographer and it was for 
that reason that I had not received the ininutes. I tried to call 
Mr. Bra’.ey at his home on several cccasions and finally got in 
tcuch wich him. He promised to provide me with the ninutes. 


6. On or about Tuesday, March 9th, “r. Bradley 


CO # 


3 attached herato. 
minutes and realized at that point in time 


my Client on aposai TI 


In my estimation th sinutes absolutely necassary 
to prepare this appeal. 


7. In the beginning of the weck of March 15, 19756 


I bega: the covrt reporters in the Soutnern District of 


New York and Assistant U.S. Attorney David DePetris, the attorney 


representing the Goernmucnt on the appeal. 


"hea court reporters in the Southern District of Hew York 
do not know how long it will take to obtain the minutes from the 
Southern District precedure that I need to perfect this appeal. 

Mr. DaPetris advised me that the Government would not 
actively oppose my request for an extension of time in that the 
Government would take no position on my rotion. 


8. I would also like to take this opportunity to 


Cnat Zz 
Government's 
conviction of 
in Tlorida 
S$ un= 
equivocally charge the said PAYITO GONZALIS with ho: e in 
he First Degree Pel homicic ha cotami j proad 
dayliant, be 
I have been advised by mn; ent’s fanily that 
GOUZALEZ Ls ready 
gainst ny 
ant curing the trial when my client was convicted. I under: 
taat he is prepared to sign an affidavit to this effect. Said 
situation would present a "hurricane Carter” legal question to 
be argued befor this honorable court. 
19. I believe that it would be necessary for mo to 
go to Florida and interview PAMNIPO GCOUZALEZ in regard to the abov 
stated facts as soon as possible. If I am to do that I will be 


unasle to work on the other points of appeal and prepare the 


appeal within the confines of the time allotted by this honorable 


court (oopy of the Order is attached hereto). I do not honestly 


to tho 


rlication is aot 
previous #pplic 
been requested 
at 


EPOR mest at least 


months additional 


of justice. 


ai 
ana 


 cbicareeiaeitinnnhesedeineneaieeneme Ngati 


mei FUP 
ibn 


, 


Sworn to before ue 


16th day of March, 


le fendant-an 
that on the 
— , ] 
served tie anda 
Attorney David 
Plaintiff£-Appellees, b apositing ¢ 


the United States mails, pestpaid addressed to them a 25 


ai 4 = 


Cadman Plaza Eas New York 2 his last known 


address. 


STUART R. SHAW 
Attorney for Defendant- 
Anpellant 
P.O. Address 


ison Avenue 


Wew York 10022 


Stuart R. Shaw, Esq. 
600 Madison Avenue 
23rd Floor 

New York, N.Y. 
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¥ill and murder the said ANNA FERNAND! Z by shooting her with 
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782.04 of the Florida Statutes, to the evil example of all 


others in like cases offending ar J against the peace ind 
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UNITED STATES OF AMERICA 


~against- 


to the same offence to be twi 
Defendant's 


conducted in the Souther District 


indictment charging defendant with violation of the Comprehensive 


Abuse Prevention and Control Act of 1970 (effective May 1, 19 


charged the defendant as follows 


Count One: With conspiring with one Thomas Llerena to 
possess two kilograms of cocaine between 
May 6, 1971, and July 19, 1971, with intent 
to distribute (21 U.S.C. §846). 


Possession of two kilograms of cocaine on 
July 3, 1971, with intent to distribute 
(21 U.S.C. §841(a) (1)). 


Count Three: Possession of 3.6 grams of heroin on May 6, 
1971, with intent to distribute (21 U.S.C. 
§841 (a) (1)). 


mony wa 
Defendant was 
periods could 
and Control 
§§173 


charged here reli 


cocaine; the gove 


he conspiracy 


ated to heroin while ti Florida conspiracy dealt in 


never nan ren Ss co-conspirator in 


the Florida case, conspirator in this conspiracy, no id the covernment 


claim that any of 


conspiracy. 
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he conspirators naned here participated in the Florida 
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2s Courthouse 
Brooklyn, New York 


January 9, 1976 
10:30 A.M. 


HONORABLE JACOB MISHLER, 


U.S.D.J. 


ROBERT BRADLEY 
Acting Official Q@urt Reporter 
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A 


you 


I came over the 


COURT , you tell me what you 
The letter said that -- well, 
asked that you be considerate towards 


me. The years th spent out in the strects I 


spent with my wife and daughter. My father is a 


sick man. He had two spinal operations. And, well, 


I have 


retaine 


prosecute the appeal. 


: 


that. But in all likelihood they will appoint Mr. 


Shaw. As a matter of faet, as a matter of policy 
they appoint the sam awyer who tried the case. 
MR. LOPEZ: Okay, thank you very much. 


But what I can do is to make 


a determination as to whether you are entitled to 


the benefit of the Criminal Justice Act. 
Have you filed an affidavit? 
MR. SHAW: No, but the report indicates, 


and I admit that he does owe counsel fees of $3,000. 


I have advised the court that I saw his family and-- 


out after the sentence. 


| 
| 
THE COURT: Well, supposing you fill that 


woul: 


the three judge panel has sat 


3 


Jered what sentence would be best for Mr. 


on this. An of time that has been spent 


is because of the fact that my client did not plead 
guilty to escaping from West Street. That sentence 
now comes up almost a year and a third later. 


But the fact remains that he will appear 


before Judge Worker on the 17th, and he will be 


sentenced there. 


He was originally serving, as 


veral 
celiberations °O ono fill recall 


during the Rosh iloshan: holidays that 


read and rerea 
my client, 
Your Honor to be as 


not take into consideration, if | 


at all possible, the fact that he did escape, beceush 


indeed, he will be punished for that. 


IT would like to point out that of all those 


who pleaded guilty in the indictment of the Southern 
District, this is the one who pleaded to one count 
and one count only allowed by the United States 
Attorney, and I didn't represent them, that they 


pleaded guilty to just the escape, and not to any 


harried in 1971. 
And there 


anything that has 


ed guilty 


to the escape. But t fact remains that he was 


not involved in narcotics for one year, and spent 


the time with his wife and family. 


I would ask you to be as merciful as possible 


and give him as few years as possible to give con- 
current time, if possible; and in that way maybe 
he will be able to rejoin his family in some way 
to try to carry on activities legally. 

THE COURT: How do we know that he didn't 


do anything? Ho wasn't caught, you mean? 


uary 1, 


% 


‘ted in the 


In 197 
nspiracy he wa nvic carrying 


earm, 
MR. SHAW: That was when he was out on 
pending the appeal. 
THE COURT: R 
MR. SHAW: at is correct, Your Honor. 
THE COURT: The Judge gave him a break for 
one day in jail, plus five years probaticen. 


Then he was convicted again of carrying a 


concealed firearm and he got a break again, two and 


a half years concurrent with the federal s 


a guilty 7 When h ys that he didn't 
something, Your Honor, h 
that before 
I heard hin in effect put some 
heard a woman get on the stand and 
say, no, this really isn't the fellow who was 
involved. lic looks like his brother. And he sat 


there and heard that, and I must assume that he 


manipulated that perjury testimony. 


MR. SHAW: I don't think he could manipulate 
anything. 
THE COURT: That was as phony as a three 


dollar bill that testimony of that woman who was 


Mr. Lopez' sister or some relations to him. 


get of £ 


Albert, and Analdo. 


It was 


a family -- 


min nf 


THE COURT: Mr. Shaw, I am talking 


that testimony, and you tell me something, is it 


nce that the brother that he said he looked 


-e was probably involved in the narcotics? 


MR. SHAW: gly he was convicted 


in jail for one of the brothers. 


Was that just a coincidence that 


What does that prove? 


Nothing. 


THE COURT: The woman 


truth on the s1 


didn't put the question to her. Som body asked her 


to lie. She sat there and knew that it Was a lie. 


I don't know exactly, Judge -- 


calling Mr. 
rconie was 01 
individuals 
was never called. 
MR. SHAW: I don't think 
to do with this here. furthertiore, I am talking 


about his honesty, u:d not presenting Mr. Fierconie. 


Mr. Fierconie was not presented as a witness, and 


I don't think that has any bearing here on the 


sentence. 

THE COURT: It may have some bearing on the 
Southern District's charge. 

I am considering only the participation of 


the conspiracy and his record. 


will pay all costs of ) 


- 
PEZ . 
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ull 


\ppe al within 


your righ to appeal. 


afford a lawyer as have 


you 
the Court of Appeal will 


der the Criminal Justice Act. 


appeal. 


Yes, I would like to have one 


don't have any money. 


ht tell 


interested in knowing, one of th judges thought he 


should get ten consecutive to his present sentence. 
I wasn't the only one that fixed it that way. 

The othe > Said twelve years, but didn't 
Say whether consecutive or concurrent. 

I am inclined to believe that he wauld 
made it consecutive to the present sentence 


MR. SHAW: Your Honor, does this begin at 


yose fixing bail is moot in thi 


DEPETRIS: Yes. He is serving 


the Florida charge. 
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snow 


Ibation 


ickground. 


if he 
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said he wants Brown nc 


I said before, your Honor. 
THE COURT: 
Let's swear interpreter. 


interpreter.) 


sylvia Aguiler duly sworn as Spanish | 
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minutes of these 
srmit counsel to order 
Counsel already expended $41.25 
Court Reporter, copy of bill attached 
felt constrained to order these minutes. 


Please refer to the latter portion of the statemen 


lescribing the double jeopardy motion and Point VI 


jeopardy. 


situation pertain 


i: 


to Page 122, Exhbi O-l1. 


see Page 122 for explanation. 
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ber to say u 
may lump them all together! 
self confessed 
perjurer? 
Arenas c -essed to that at the last trial. 
THE COURT: I wish you gave it to me in the 
request to charge. 
HIRSHMAN: I thought it was covered. 
COURT: Don't you see what you are doing? 
You are coming in hcie ten minutes before the charge 
is to start and you are giving me requests to charge. 
I will try to do the best I can. 
I have got it in mind, and I have a method of 
charging and what I am going to say I have in mind. 
Because I charge in part extemporaneously, it 
does not un?uly upset what I am going to say, but I 
will de the best I can. 
MR. HIRSHMAN: Thank you very much. 
(The jury entered the court room at 10:15 a.m.) 
THE COURT: Mr. Foreman and ladies and 


gentlemen of the jury, the trial of the case of 


United States versus Teodoro Cz es, also known as 


Teo, Raul Castellano, Gilberto Fernandez, also known 


Ml 


, Toy. Amaco Lone= 
aronth ago on August 15th. 
For roasons that we talked about during 
trial, we suspended all the weekends and the first 
week of September we suspended on Wednesday, the 4th, 


and came back on the 9th, but I would like to think 


continued to this point, hoping thereby to bring your 
attention to the iportance of trying to recall as 


much as testimony as came before you, starting with th 


| 
! 
| 
of this as a trial that commenced on August 19th and | 


19th. 


The lawyers very ably brought to your attention 


the testimony that each party felt was of importance 
and I think that was a significant aid in recalling to 
you the testimony of the trial. 

This is called an adversary proceeding. The 
litigants, the Government on the one hand and then 
the defendants on the other are advo2ree parties and 
they oppose each other on contested issues. 

The theory underlying an adversary trial is 
that through the contest the lawyers will develop the 
evidence on the issues and present it to the jury for 
the jury to see. 

It is the jury's important function to seek out 


the truth in the evidence that was developed during 


w7a5 a hotly contested tr 
lawyers i he performance of their duties 
highest sense of the word took objection when thoy 
' 2 


felt it was necessary to protect their clients' rights 


and you should rot have any feeling of resentment or 


antagonism because the lawyers took objection. That 
is their job. If they did any less, I think I should 
be the first criticize them, and in the heat of the 
battle, I had occasion to admonish lawyers, and there 
were times when I thought that in their zeal they 
over stepped the bounds of propriety, but I am con- 
vinced that the arguments, the objections, the state- 
ments were made in good faith and again this is the 
United States against the defendants named and the 
lawyers are only their advocates and it would be 
‘mproper and unfair to take out any subconscious or 


conscious resentment agrinst the client. 


I have called your attention to the function of 


the lawyers, bui a jury trial is a two-sided effort, 
and the two sides being the jury and the court. 
The Court is the sole judge of the law. That 
means that the Court's rulings must be observed. They 
‘2 final and absolute in this trial. It means that 


the jury must accept the law that the Court charges. 


You ‘ 
statute that shortly read. You may not like 
4t, but you have an absolute duty to accept it as the 
4 & 


law of the ca t makes for predictability and 


uniformity. F every jury decided to go off on its 
own and decide what th w should be and apply what 
each jurior thought the law should be, we would have 
pure chaos. 

Just as the Court is the sole judge of the law, 
so the jury is the sole judge of the facts. You and 
you alone decide the contested issues, all the con- 
tested issues. 

I will outline all of the essential elements 
of the crime charged. Yo will decide the issues of 
sredibility, all based on the law as I charge you. 

Having decided tne issues of fact you will 
make the ultimate decision as to the guilt or innocense 
of each defendant. 

tiuw, in this charge I may refer to defendant 
er defendants. Defendant collectively, as opposed 
the prosecution, the Government, or defendants, in 
the p}vral; but the charge will apply to ail unless I 
single out an individual defendant. 


Now, as I told you repeatedly durine the trial 


and as the lawyers reminded you, each defendant is an 


perform 

he conversation, laying as 

pplication, 

have charged vou during the trial also, so you have 
some familiarity of it; the guilt or nnocense of each 


defendant is to be judged separately and it is as if 


it were five separate trials. 

During the trial I may have made some statementp. 
The statements are not evidence. 

During the trial I may have asked some questions. 
Do not attach any special significance to the questions 
that I asked. 

I did it in the main only because I thought 


there was some confusion in my mind and if there was 


in my mind I thought it might have been confusing to 


you and so I had hoped that the question might have 


cleared up the confusion in the subject matter. 

In the caption and during the testimony you 
heard the use of various nicknames. There is nothin 
wrong in the use of a nickname and you should draw 
no adverse inference from use by the defendants of 
nicknames. 


(Cont'd on next page.) 


when you 
the presu 
presumption 
Anglo-American law. 

t requires the jury to conelude at the outset 
of the trial that the defendant is innocent of the 
crime charged and that presumption prevails throughout 
the trial and throughout your celiberations and ig 

ufficicnt to acquit the defendan+ unless and until an 
if the Government proves the guilt of the defendant 
by proof beyond a reasonable doubt. 
heard the term reasonable doubt, 


possibly before you entered this trial as jurors, but 


now it should have particular significance to you. 


You heard it throughout the trial and counsel 
referred to it in the summations. 

A reasonable doubt is a doubt which a reasonabl 
person has after weighing ell of the evidence. 

It is a doubt based on reason and common sense 
and experience as distinguished from a doubt based on 
emotion or speculation or suspicion. 

It is not a vague or imaginary doubt. 

A reasonable doubt is the kind of doubt that 


would make a reasonable person hesitate to act in a 


matter of importanc« 

Proof beyond a meble doubt is therefore 
proof of such a convincing character that you would 
be willing to rely and act upon unhesitatingly in the 
most important and weighty of your own affairs. 

The Government's burden is not to prove the 
guilt of the defendant beyond all doubt nor is it the 
Government’s burden to prove to you that any particula 
testimony is true beyond all reasonable doubt. 

The Government's burden is to prove all the 
essential elements of the crim charged beyond a 
reasonable doubt. 

I will nen you on what those essential 
clements are later in the charge. 

A reasonable doubt may arise from the fa).iure 
of the Government to produce evidence. 

The defendants do not have to prove their 
innocence. They do not have to offer any evidence. 

On the contrary, the defendants have a right 
to rely on the failure of the Government to prove the 
guilt of the defendant beyond reasonable doubt. 

In this case the defendant, the witness rope 
was called by the defendant Fernandez and he offered 
evidence of the defendant Fernandez's reputation for 


truth, veracity and as a law-abiding citizen. 


P? 


he crine 

that is part of the proof an you 
consider it when you consi the guilt or innocence 
of Mr. Fernandez to make tnat determination, 

In summation counsel for Fernandez properly 
argued that the Government failed to produce certain 
witnesses. This included Special Agent Buckley, the 
landlord of 346-49th Street and others. 

Now, the Governmentius the burden of proving 
its case beyond a reasonable doubt. The Covernment 
does not have the obligation of bringing in everybody 
who might have some krowledge of some of tha issues in 
the case. If it occurs to you that the witnesses 
referred to would have been cumulative, in other 
words added already to the testimony in the trial, and 
would have served no purpose, you can judge the 
importance of the failing to bring that witness in by 
the Government. 

On the other hand it is important that you 
understand that all the defendants have the power of 


subpoena and they have the right, not the obligation, 


but the rir-ht to bring in any witness they thought 


might help their case. 


bligation of bringing 


in those witnesses uppo the burden of proving 


of the defendant beyond a reasonable doubt. 


, 


On the othe and the cd: ndants have the right 


to bring in any witness that they felt might be helpfu 
to their case, 

You are asked and you are directed to decide 
this case on the evidence, on the record made here, 


Evidence is the method that the law uses to 


prove or disprove a disputed fact. 

There are two general Classifications of 
evidence: One is direct evidence and the other is 
circumstantial evidence, sometimes called indirect 


evidence, 


Direct evidence is the testimony by witnesses 
of what thoge witnesses saw or heard. 
Indirect or circumstantial evidence isa 


method of proving or dasproving a disputed fact by 


drawing reasonable inferences based on your experience 


and comma sense from established facts. 


Now, that definition sounds beautiful, k- 


F you wexe sitting here as ju. y {na 
aajury action and the plaintiff A claimed 
the dofendant B drove his car negligently and 

the vlair*iff A down, causing certain injuries, 
the claim being that the defendant B passed a stop 
sign without stopping. 

The defendant B comes into Court says I stopped 
and then procecded. 

Now, there is a contested issue. 

The plaintiff says he zipped by without stoppin 
at the stop sign as the defendant was cbhligated to do 
and B denying that, alle sing that he did stop at the 
stop sign and proceeded. 

Let us assume my courtroom deputy, Mr. Adler, 
and myself wore standing on the corner next to the 
stop sign at the time this happened. 

He had his back to the stop sign and assume 
that I was facing him aid faciig the stop sign and 
the roadway. 

If I were called to testify I would give 


evidence, Cirect evidence of tne occurrence. 


Pio 


ed that I saw B 
> at 60 miles an hour, contir 
assed a stop sign without 
speed and struck A, 
ing the injuries. 


is direct evidence of that contested 


you must first identify the issue. 

Now, bir. ler was standing there. FH 
see the motor vehicle pass the stop sign but he never- 
theless could testify to other facts from which reason, 
experience and common sense would permit you to draw 
the inference that B .ssed the stop sign without 
stopping. 

He hac "is back to the stop sign, as I said, 
tut he might say that he saw B driving his car at 


about 60 miles an hour and it was a white Cadillac. 


He lost sight of B when he passed behind him and then 


he turned t~ his right and after the motor vehicle 
had traversed about 150 or 200 feet and two or three 
seconds later he saw the car traveling at the same 
speed and knocked the plaintiff down. 

So what he is testifying to is that motor 


venicle traversed about 150 or 200 feet in two or three 


I think you 


‘asonable inference would be 
passed the stop sign without sto; 

The law does not regard one type of evidence 
as being a better quality than the other. The law 
says that at times circumstantial evidence is a 
better quality and at times direct evidence isa 
better quality, but the law requires the Government 
to prove all essential elements of the crime charged 
beyord a reasonable doubt on both the direct and the 
circumstantial ecvide.ce. 

What is evidence and what is the evidence in 
this case, the record upon which you will make your 
determination? 

First it is the sworn testimony of witnesses, 
regardless of who may have called him, the exhibits 
received in evidence, regardless of wo may have 
produced them, the facts which may have been stipu- 
lated upon between the parties, the Government on the 
one hand ari the defendants on the other, and the 
facts of which the Court took judicial rotice of. 


For example, if I said that a certain day of 


PYer' 


ww 
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the month fell on a certain day of the week, that is 
a judicially noticed fact. | 

Now, I think it is helpful for the jury to 
understand what is not evidence, 


Statements of counsel in the epenings and 


summations is not evidence. 
They serve a very useful purpose, as I indicate 
and the openings are designed to alert the jury as to 


what is to follow, because as you now understand | 


testimony concerning facts does not come in in any | 
logical ox set pattern and if you have a bread outline 
as to what each party alleges or the position of each 
party, it makes it easier to follow the facts. 

Again in summation, summation is an analysis of 
the evidence and argument on the evidence, a presenta- 
tion to you cn the defendant's theory of exculpability 
which means theory removing the defendants from guilt, 


saying not guilty, and on the other hand theories by 


ef guilt. 
Now, the arguments may have struck ycur logac, 
may have stimulated your thinking. You may think tha 


some were attractive enough to accept; on the other 


hand you may refuse to take some or reject them all. 


me 


* 
» 
® 
N 


the Government of inculpa»ility, which means theories 


B 


Charge of court 

But that is totally within you: 
good sense, but the point is that summation is not 
evidence. It is just designed to call your attention 
to the evidence and the thinking of the lawyers again 
as an aid in your search for the truth. 

Statements by counsel, random statements 
which you may have heard in Court or anyplace else, 
is not evidence. It is the sworn testimony of the 
witnesses subject to cross-examination and the 
exhibits and the judicially noted facts and the 
stipulated facts. 

Wherever objection to questions were sustained, 
you may not speculate on what the answer may have 
been, if the witness were permitted to answer. 


It is pure speculation; not in the recoxd so 


you may not consider it. 


(Cont'd on next page.) 
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imilarly, where the Court directe’ the reporte 


| 
| 
to strike the testimony and directed the jury to | 
} 
disregard it, it is not evidence. Because as I 


so it should be expunged from your mind and your i 
consideration. | 

At times th: lawyers may have incorporated into 
their question a statement which found no support in 
the record. If the witness rejected that statement, 
said no statement of an event is a fact, you can't 
accept that unsupported statemert as being true or 
as being part of the record. It was rejected by the 


witness and has no support in the record. It is not 


evidence and you must disregard it. 

I should define the difference between an 
inference and a presumption. Now, I will be talking 
about a statutory infeiscnce later in the charge, and 
I have talked to you about presumption. 

An inference is a conclusion whch the jury may 
draw. It's a discretionary matter based on common 
sense and experience. 

And the example of that is the method of 


proving or disproving a disputed fact through circum- 


stantial evidence. 


P & 
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A presunption on the other hand is a conclusion! 
which the jury is required to make and remains unless 
Overcome by proof to the contrary beyond a reasonable 
doubt. And the example of that, of course, is the 
presumption of innocence. 

You the jurors are the sole judges of the 
credibility of witnesses, which means the believability 
of their test' ony and the weight their testimony 

Scrutin the testimony given and the 
circumstances uncer which each witness tes :ified in 


every matter in evidence which tends to show whether a 


— 


witness is worthy of belief. Do not credit the agents, 


the special agents called by the Government because 
they are special agents. They are to be treated like 
any other lay witness. But consider the intelligence 
of each witness, the motive and state of mind of each 
witnese. 

Why is the witness testifying? 

You may consider the promises that the coopera- 
tion of the witnesses, Government witnesses will be 
brought to the Court's attention, the hopes of the 
witness, Mr. Noa and his motion to reduce the sentence 
imposed inthe South:rn District of Florida. 


You examine that testimc very carefully in the 
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a99 97 & 
whee & 


light of the motives and you decide whether it a 


&, a | motive to ie or to tell the truth. 
| , 
|| Ex-mine the demeanor and manner while on the | : 
. i} 
5 | witness stand. Take into consideration the witness’ 
6 own ability to remember the matters on which the 
7 | witness is testifying, whether the witness shall have 
3 | impressed you as one having a good and accurate | | 
5 | memory o the matters on which the witnesses have 
% 10 | testifie:. 
| 
. 1) Take into consideration the relation each 
\ 12 | witness bears to either side of the case, the manner 
| 
13 in whic’ coh witness might be affected by the verdict 
14 | the extert to which any witness is either contradicted 
sl or corroborated by other testimony and other evidence 
a | in the trial. 
& 17 | Now, there was some testimony about fears that 
18 | those entering the country had about the declaring 
°| money that they brought into the country. I charge 
10 | you that 39 USC Section 1101 provides, "Whoever, 
‘ whether as a principal, agent or bailee or by an agent 
~ or bailee knowingly transports or causes to be trans- 


ported monetary instruments from any place within the 


United States to and or through any rlace outside the 


United States, or to any place within the United States, 
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from cr t igh any place outside the United 
or receives monetary instru 
tneir transportation to the United State 

“rough any place outside of 


an amount exceeding $5,000 on any one occasion shall 
file a report or reports in accordance with 
Subsection B of this Section." 

That statute was enacted by the Congress on 
October 26, 1970 aud the effective date of that 
Statute was April 1, 1971. 

Now I charge you that there was no obligation 
on behalf of anyone coming into this country to 
declare mon v before April 1, 1971. 

I alsc charge you that the tax laws of the 
United States require every seller of real estate to 
place on the conveyance or deed United States 
revenue stamps in an amount equal to 55 cents for 
each $500 of purchase price over and above existing 
mortages. And that revenue stamp placed on a deed 
of $15.95 indicate « purchase price cf $14,000 to 
$14,500 above the existing mor.gage. 

Much of the trial time was consumed by the 
ae ah presenting to the witness prior state- 


ments. Some of those prior statements presented to 


the termination of 


| 
! 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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are of testiio: 

trial, som 

the grand 

agents. 

witness with prior inconsistent 

statements is ne of impeaching the credibility 
of the wi rie witness something differ- 
ently at one time than he is saying before you, the 
jury is entitled to know that in weighing the credi- 
bility. 

There was al 3 the Government 
witnesses the failure of a witness to say on previous 
occasions what he said before you, the theory being 
that if a witness failed to say something on the 
prior occasion when under ordinary circumstances it 
was reasonable to expect the witness to say it, it 
might be inconsistent with the testimony he gives 
before you. 

It is for the jury to determine whether the 


prior statement or the failure to say something is 


inconsistent with the testimony he gives. 


In doing that you should take into consideratioj 


all the circumstances in making the prior statement. 


You determine whether the prior inconsistent statement 
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matter or an 


ke into consideration 


Now, 
normal variations by people who intend to tell the 
truth in retelling an event or a transaction. The 
Government pointed out that if three people saw the 
same thing, you wouldn't expect them to say it exactly 
the same way. 

I dare say, if a witness in the retelling told 
it in exactly the same way, word for wore, gesture for 
gesture, pause for pause, you'd have reason to suspect 


the credibility of that witness' testimony. 


But you the jury will determine whether the 


prior statement was inconsistent, whether the inconsis 


tency is a material matter and how it affects the 
credibility of a witness. 
Now, if you find that any witness intentionally 
testified falsely under oath as to a matezial 
matte1, you may disregard all that witness' testimony 
on the theory that the witness is unworthy of belief. 
On the other hand, even if you find that a 


witness intentionally testified falsely under oath 


testify, of 
and you must 


nanner as any other 


efendants Mende; 


law does 


a criminal case to take the witness stand and testify. 


No inference of guilt may be raised and no unfavorable 
inference of any kind may be drawn in the failure of 
the defendant to tastify. ‘he Cefendants as previously 
charged may rely on the failure of the Government to 
prove its case. 

It would be improper for you to discuss the 
failure of the defendants Mendez and Lopez to take the 
witness stand. 

The Government's case rests entirely or almost 


entirely, substantially, on Coronel, Noa, Arenas and 
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> came to the stand and said they 

the conspiracy. 

Now, of course, thelr saying so, that in and 
of itself should not be charged against there 
defendants. Thet's an admission of their own 
activity. but .or your purposes in assessing crec 
bility all those witnesses are classified as accom 
plices. 

An accomplice does not become incompetent as 
a witness because of participation ina crime charged. 
But on the contrary, the testimony of an accomplice 


alone, if believed to be true beyond a reasonable 


doubt, may be of sufficient weight to sustain a 


verdict of guilty even though not corroborated or 
supported by other evidence. 

Now, I don’t say whether there is or is not 
other evidence separate and apart from the testimony 
of these 2 complices to corroborate their testimony. 
I can think of one example for your consideration of 
the corroboration of the testimony of Mr. Gonzales 
and that was the hotel bills of the Century Paramount 
Hotel. 


Now, that evidence Jas separate and apart from 


The jury should keep in mind the testimony of 
accomplices is always to be received with caution and 
weighed with great care. You must examine that type 
of testimony more carefully than any other lay witness. 


You should not convict a defendant upon the 


unsupported testimony of an alleged accomplice unless 
you believe such unsuppor = 4 testimony to be true 
beyond a reasonable doubt. 


Now, in looking for corroborative testimony, 


the testimony of one accomplica cannot corroborate the 


testimony of another accomplice. It must be scparate 


| 
| 
| 
| 


anu .ndependent from the testimony of the accomplices. 
And I use the plural, 
The testimony of a witness may be discredited 


or impeached by showing that the witness has beer 


convicted of a felony. That is, a crime punishable 
by a term of imprisonment for more than one year. 
A prior convictiondes not render a witness 


incompetent to testify, but is merely a circumstance 


which you may consider in determining the credibility 
of a witness. 
Again, testimony just as in accomplice testimony 


must be scrutinized and weighed with greater care than 


an ordinery 


ine 


1d by 


in the mc: 


is not intended to 


but it's to say enough that 


indictment says. 


(Continued next page.) 


-y with greater care 


)Me- ) 


say everythi 


o * ‘ _ ™ 
eracion ust 


witness. 


whether the informer's 


interests or prejudice 


is briefly statec 
Yhe charge set forth 


the indictment says, 


ng 


you can recall what tne 


lo Lopez 


Noa and Roberto Arenes and ot & fraudentiy and 
knowingly import and ng into the United 
and knowlirgly and wilfully, receive, conceal, buy, 


| 


sell and facilitate the importation, concealment and 


sale of large quantities  ~ heroin. 


To say it even more simply, the charge in the 


beine in the heroin business during that period. 


At this point I'd like to read the indictment 


indictment charges these defen ts and others with |] 


and I will read it exactly as it is returned. Yo 
will find many names that were mentioned during the 
testimony and you may even find some that weren't 
mentioned. I 7.st say that you are not to be con- 
cerned by the fact there are other names that are not 
before. You are to determine tne guilt or innocense 
of each defendant here on w..at is produced. 

Now, again, the indictmenc is only an accusation. 
You cannot in considering the guilt or innocence take 
into consideration the statements that I am reading 


to you. Each and every defendant said, “Not guilty.” 


Pols- 


Raul Fernandez, 
1 ~ 7 col 
Gaujiro", Amando Lopez, 


Raul Ortega, 


a/*/a “Chino Chang” and Joh 
sogether with Manue 
herto Arenas, naned herein 
as Gefendants, and others 
known and unknown to the Grand Jury, wilfully, kno- 


ingly and unlawfully did combine, conspire, 


confedera and acree ~aether and with each other 


to violate Sections and 174 of Title 21, United 
States Code. 

conspiracy that the 
defendants and co-conspirators fraudulently and know- 
ingly would import and bring into the United States 
large quantities of heroin, a narcotic drug, contrary 


to law. 


Lae 


oO 


— 
Ww 


| 
” 
21 | 
| 

j 


22 


23 


 . 
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aia i furt} xr @ t of said 
that the d idant uml co-conspiratory wi 
“re tnalv a } la ly yild ieVve CC 
sel] wm c litake tran rtation cv 
sal of lar anti es of roin, ai 
aft r 4-hyy n . pric ir r } 4 oOrtke 
int the Unit ates, knowing the saz t 
imported brought into the United States 
to law. 

"3. %It was further a part of such 
that the defendants and co~-consipirators wo 


ry 


} ee . har vet . > + , 1 - - 
the existence of the conspiracy an@ would take 


" 


designed to prevent disclosure ot their activities. 


I am about to read the statutes upon which the 


two to just generally describe the nature of a crime. 

There are two ingredients: 1, what we call 
crimina’ intent, and then the Prescribed, the pro- 
hibited conduct. 

You will recall from what I read, the charc :s 
that the defendant knowingly and wilfully and unlaw- 
full, intered into the conspiracy, that the heroin was 
vilfuliy, knowingly and unlawfully imported. 


Well, knowingly and wilfully connote the 


criminal intent. 


Knowingly means that the accused 
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dwas doing, that the accused neverth 
intentionally 
The Goverment 
knew that 


a 


that he was violating the Federal ircotic Laws. 

Now he secti upon which this is based, 
section 173, prohibits the importation of heroin with 
certain very limited roptic that aren't pertinent 


here, and I am reading from 21 Unite: rtes Code 
Section 173, and I wi tead Section 174. 
find that noted in your memorandum of verdict. 

The congress says what is a crime. Most of 
the Congressional Statutes 
books and under many titles. Here it says Food and 
Drugs. The other section 1 read from 31 U.S.C. 
Section 1101 is entitled Money and Finance. There is 
no mystery to the numbers, you see. 

It says in part, it is unlawful to import any 
narcotic drug into the United States or any territory 
under its control ov jurisdiction. 


Now, as I say, that statute is absolute in 


its language except for the limited exception which I 


Pad! 


any 


contrary 


in any 


described in that 
The importation 
transporting, 


facilitating the tran: 


a narcotic 


crimes, the doing of 
those prohibited acts knowingly and wilfully. 
fants are not charged with the sun- 
They are charged with conspiring, 
the section savs,"to commit any of such acts." 
In other worcs, t hibited conduct, what the 
Concress says you shall not do, and if you do, 


constitutes a crime, is the entering into the business 


PRY 


narcotiea 


e 


Similarity 


ant nan 
esoi.racy. 


consriracy 


nr ¢ 
“YON ZA 


L« 


nmere assoctation 


conspirators Ss not 


y sar, 
rerTnandcez 


of th 
} , 


people, the mere 
con- 
People 
you find 
-- If you 


Mr. Coronel 


defendant with 


The mere fact that 


known as Toy Toy, met 


32327 


Charge of the Court 
Coronel, who was a member of the same rerzion with 
him, had met Mr. poa on frequent occasions, their 
families met, 1s not enough. That he had seen Arenas 
a few times, is not enough. 

Even if it is shown by the proof that he 
associated with these neople knowing that they were 
in a criminal conspiracy, dealing in heroin, is not 
enough to bring the defendant Fernandez in the conspir 
acy. 

The Government must prove that the defendant 
Fernandez knowingly participated in the conspiratorial 
activities; driving Mr. Noa to the Bronx Terminal 
is not particination. Driving Mr. Noa to a customer 
for the purpose of delivering heroin or collecting 
money for the sale of heroin is not enough if the 
Government does not prove beyond a reasonable doubt 
that Fernandez at the time knew the purpose of the 
trip. 

In order to bring Mr. Fernandez into the 
conspiracy, if the Government establishes a conspiracy 
the Government must prove beyond a reasonable doubt 
that he was aware of the activities of the criminal 
nature of the conspiracy and that he performed service 


on behalf of the business, knowingly and wilfiily, 
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and that he did it intending to perform the acts that 
he did, knowing that he had violated the narcotics 
laws. 

On the other hand, the Government need not 
prove that the members entered into a formal, express 


apreement, that they sat down and said, "Well, now, 


we are in business, this is the structure of the 


partnership and this is what each one will do and 


these are the purposes." It is not necessary to show 
that they agreed on all of the objects of the con- 
spiracy. 

All that the Government must prove, in order to 
prove the guilt of an accused, is that the members 
in some way or in some manner, and it could be in the 
manner in which they dealt with each other, the 
Government must prove beyond a reasonable doubt that 
the members in some wa’ or in some manner or through 
some contrivance, positively or tacitly came to a 
mutual understanding, to try to accomplish a common, 
unlawful plan, in this case an understanding to deal 
in heroin. 

The Government need not prove that all the 
means and methods set forth in the indictment were 


agreed upon nor that all the means that were agreed 
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upor were actually used. 
What the evidence must establish beyond a 
reasonable doubt is that the alleged conspiracy was 


“ynowinply formed. Again, 


‘kxnowincly” means that the 
parties were aware of what they were dealing with, 

and that they were dealing in heroin. That they were 
entering into the consniracy to deal in heroin, and 
that one or more of the means described in the indict- 
ment was arreed upon to be used in an effort to effect 
or accomplish the object or purpose of the conspiracy 
as charred in the indictment. 

One may be a member of a conspiracy without 
full knowledre of all of the details of a conspiracy. 
On the other hand, a person who has no knowledge of 
the conspiracy, but happens to act in a way which 
furnishes or advances some purpose or object of the 
conspiracy does not become a member of the conspiracy 
thereby. 

In other. words, participation must be voluntary 
knowing and intentional. In other words, the accused, 
the proof must show that the accused knew he was 
in the ousiness of dealing in heroin and the Govern- 
ment must prove that teyond a reasonable doubt, and 


that he wilfully entered into that conspiracy. 
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L€ you find the Government proved beyond a 
reasonable cCuubt that the defendant understanding 
and knowing the unlawful character of the plan decided 
to assist and participate in the scheme in order to 
advance the husiness of the conspiracy, and again 
he does that knowingly and wilfully, he becomes a 
wilfull participant and he becomes a conspirator. 

In determining whether a conspiracy existed 
the -hould consider the actions and declarations 
of all of the alleged participants. However, in 
determining whether a particular accused became a 
member of the conspiracy, the jury should consider 
only the acts or statements or conduct of that accused 
as given and offered through the testimony of witnesse$. 

The theory again is one of personal criminal 
liability. I have charged you throughout this trial 
about where an accused, who is not present at a 


conversation and a transaction, can be bound by the 


acts or declaration of a co-conspirator. That's a 


question of evidence; how to treat the evidence. 

Conversations between Noa and Coronel, between 
Noa and Coronel and Arenas, outside the presence of 
these defendants, could not bind any of these 


defendants, unless and until it is proven beyond a 
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reasonable doubt that the conspiracy existed, that 
Coronel, Arenas, Noa were members of that conspiracy, 
that the conversation was in the business of the 
conspiracy, to advance its purposes and during the te 
of the conspiracy, thereupon the accused, whom you 
find my proof beyond a reasonable doubt knowingly and 
wilfully entered into the conspiracy is bound not 
not before you find that the accused entered into the 
conspiracy. 

That is where we get the personal criminal 
liability, the personal responsibility for an accused ' 
acts. 

Now, in order to bring any accused into the 
conspiracy, it is not conversations between Noa 
and Coronel or Arenas and Coronel that may have 
mentioned the others or any of the others. No! It 
is the testimony of these witnesses when they say, 

"I delivered heroin to the defendant A or the 
defendant B. I collected money from Defendant B. 
Defendant C brought money to me.” 

If you credit that testimony, that is the 
testimony that you may wu? to consider whether the 
Government has proved that an accused knowingly and 


wilfully entered into a conspiracy. 
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We talked about a conspiracy like a 
partnership in legitimate business and it may be that 
the concept of partnership is everybody working 
together doing the same work and sharing the profits 
egually, in any kind of a business. 

Well, actually in legitimate partnerships there 

are different types cf partnerships, too. There are 
limited partnerships and I don't want to bring in 
any matter tht might confuse you but not every 
partnership in a legitimate business has equal profits 
equal participation, everybody doing the same work. 
It is not like your local delicatessen man, when you 
see three men working behind the counter and you know 
them, all partners working the same time, all cutting 
the same bologna at different times. 

The partnership that we have here is a chain 
conspiracy. In a chain conspiracy, conspirators 
work at different levels. Here I suggest that the 
theory of the Government -- and I do not give the 
theory any substance, I just do it by example -- the 
theory is that Florenzo Gonzales and Dino Romano were 
the importers, that they delivered the heroin in hand 
to Mr. Corone] or on one or two occasions the evidence 
is that someone else, Ortega or someone picked it up 


with Arenas. 
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| 
Now, this conspiracy invoives only the heroin | 


that Coronel received, and then distributed to Manuel | 
Noa and I believe on occasion, one or two others, 
possibly Raul Ortega, and there Noa is performing at 

a different level than Coronel. Each one in his 

own private enterprise but part of this conspiracy and 
dealing only in Coronel's heroin. 

And then, Mr. Gilberto Fernandez assisted 
Noa in his operation when he received -- when Noa 
received the heroin from Coronel. And that the 
other defendants, Caceres, Costellano Lopez and Mendez 
were purchasers of heroin from Noa and ~ think on 
one or two occasions from one of the defendants, I 
think from Coronel, if I remember correctly. 

Again, do not accept my recollection of the 
evidence as the gospel. My recollection is just as 
faulty as yours and probably there are a few on this 
jury who have a much better recollection than I have, 
sO use your Own memory. I just want t jive the 
example and try to flesh out the theory as to what 
type of conspiracy is charged here. 

Now, it is not necessary for the Government 
to prove that the defendants ever knew or saw each 


other. It is necessary for the Government to prove 
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beyond a reasonable doubt that the accused knew and 
of his oneration in 
others, on importers, 
Coronel and Hoa, for 


success. 


he indictment charres this sinrle conspiracy. 


Whether a conspiracy existed, whether the evidence 


shows that there was more than one conspiracy, who 
the members of the conspiracy are, are questions of 
fact for your deterrination. There is some evidence 
that Noa received heroin from others, and received 
other drur3. 

The importance of this to you is first, to 
imveach Noa's testimony, and secondly to make certain 


that you understand that 4f Noa or anyone else was 


actinr as a conspirator in another conspiracy, what 


Moa or anyone el said in that other conspiracy, 
promotinz that other conspiracy, could not possibly 
bind any of these defendants unless you find one'or 
more of the defendants was acting in the dealing of 
the other conspiracy. 

I will show you the limited et.ect it would 
have onthe accused here. In rebuttal, the Government 


offered evidence through Mr. Nonzalez of other crimes. 


-hat he 

ant Lopez 
end Lovez drove hich the was 
concealed, that the deal fell throurh 
and Gonrales falled to arree on the price o* the sale 
of heroin. Gonzalez also testified that ho bourht 
three ktllorrams of cocaine from Noa and 0 ra and 
that Fernandez delivered the } ; onzalez. 

Now, that testimony is not within the purvose, 
the obtectives of the conspiracy charged and it is 
here for a very Lf purocose,. is immortant for 
you to know that limited purvose. 

One of the elements of the crime charced is 
criminal intent. The Gov-rnment charges the defendant 
Lovez and Ferrandesz with knowinely and wilfully 
entering into this conspiracy, in tiis charge, and 
you may use the testimony of the other crimes on the 
issue of criminal intent. 

If you credit the testimony, but you do not co 
sider the evidence as indicatine criminal intent to 
enter the conspiracy charred here, then disregard the 


evidence, it may not be used for any other purpose. 


Pu 


reer 
re 


-her law 
the other 


Charge of the Court 


So, there is no rush for the coors cut of the 
courtroom, I will continue. 
There are three essential elements of the prime 


charge: One, that the conspiracy described in the 
indictnent was knowingly and wilfully formed and was 
existing at or about the time alleged for the purposes 
Stated. 

That Means that the Government must prove beyon 


a reasonable doubt that the conspiracy alleged existed 
i  ] 


conspiracy. 


Now, I discussed this before with you but I am 


Second, that the accused wilfully became a 4 


going to do it again: Proof of wilfullness requires 
the Government to prove that the accused became a mermb 
of the conspiracy knowing that the ccnspiracy knowing 
that the conspiracy was formed for the purpose of 
dealing in heroir, that it was imported ito the Unite 
States contrary to law and that the accused entered in 
the conspiracy knowing that the importation of heroin 
was illegal. 

Third, that one of the conspirators thereafter 
knowingly cormitted an overt act in pursuance of the 


agreement and in furtherance of some object or purpose 


of the conspiracy. 
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Now, proof of the substance in which the 
testimony, if you credit it, indicates the conspiracy 
dealt in, may be shown by circumstantial evidence. 


You may take into consideration the pertinent 


circumstances on that issue. 

fou may for example take into consideration 
the secrecy through which the dealings were conducted, 
the price paid for the substance. 

Section 174 has a provision that I have not yet 
read that aids the Government in establishing criminal 
intent, knowledge that the heroin was illegally 


imported and knowledge that the defendant knew it was 


illegally imported. It says this: 

"Whenever on a trial for violation of this 
section the defendant is shown to have or have had 
possession of a narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction, 
unless the defendant explains the possession to the 
satisfaction of the jury." 

Now, the Government must prove beyond a reasonabjle 
doubt if you find that a conspiracy existed that he 
knew and understood that the heroin was imported and 
that it was unlawful to import heroin. 


The provision I just read in effect says that if 
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the Government proves beyond a reasonable doubt that 
a defendant was in knowing possession of heroin, 
in other words that the defendant, the accused knew 
that he was in possession of heroin, from that finding, 
unless unexplained to the satisfaction of the jury, 
the jury may, it does not Say must, the jury may 
infer one, that the heroin was imported or brought into 
the United States contrary to law and, two, that the 
accused knew that the heroin was imported or brought 
into the United States. 

This permissible Statutory inference of course 
is not binding upon you and you may refuse to draw 
that inference. 

It is the Government's burden to prove beyond 
& reasonable doubt that a defendant against whom the 


inference may be drawn possessed heroin. 


The defendant is under no Obligation to expAin it. 


If he does not explain it, you may draw the inference, 
but you may find the explanation in the record itself. 

You must remember that the defendant has a 
constitutional right, and I am referring particularly 
to defendants Mendez and Lopez, who did not take the 
stand, not to take the stand. 


This permissible statutory inference st 
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in any w detract from that right, not to take the 
stand. 


The defendant may stili rely on the Government 


| 
to prove its case. What this says is only that it is 
an inference that may be drawn in support of the 


Government's case, if it is not explained to the satis- 
faction of the juv~v. 

Now, I tal.. about acts and conduct of ones 
conspirator, that is attributable to others. It doesn’ 
hold true in this case, and again this is a question 
of criminal liability that flows ‘rom proof beyond a 
reasonable doubt cf knowing possession of heroin and 


it is only if the Government proves beyond a reasonabl 


doubt that the accused had the heroin in his possession, 
that you may draw that statutory inference. 

What is possession? Possession is actual or 
constructive. 

I have these yiasses in my hand. I have actual 


physical control and domination of the glasses. 


have the right to possession. If they were in my 
chambers, I might very well seni my courtroom deputy 
for them. That is constructive possession. Not 


having actual physical control, direct control over 


| 
If they were at my opticians being fixed, I ] 
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them, but the power to dispose of it. 


Nevertheless, when we talk about possession and 


the evidence that I think indicated at times, Noa havi 
in his possession under his direct control heroin. It 


was Coronel's heroin that the testimony shows was 


| 
| 
in this case it would be, for example, if you believe 
| 
| 


distributed at Coronel's direction; so Noa had physical, 
actual, direct control and Coror 1 had not. 

Coronel had constructive possession. Possessio 
may be possession by one or may be possessed by more 
than one. 

Now, you will shortly be excused to deliberate 
on the matter before you. Do not consider possible 
punishment. That is a matter for the Court. Your 
oath and your duty refer to consideration of the 
evidence in accordance with the charge of the Court 
to determine the guilt or innocence of each defendant 
{ree of all bias, prejudice or sympathy and in 
accordance with the law as I charge it. 

During your deliberations you may have occasion 
to ask the Court questions. Do not ask me what a 
witness said. You see, if I told you my versicn of 
what a witness said, that would be trespassing on your 
prerogative and a fair trial can only be accomplished 


if all of us understand the obligation of all the 
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participants in the trial. 

If you ask for testimony, I will read it to you 
and then you decide what w4s said. 

Now, this trial, as we all recognize, was over 
a period of weeks and we have the transcripts and you 
will remember there was direct, cross and there was 
redirect and recross and re-redirect and re-recross, 
and so the testimony on the subject matter can be sprea 
over more than one volumecf transcript and it takes 
a lot of time to find what you want, 80 I want you to 
be precise as possible in telling me what tostimony 
you want to hear. It will be my purpose to give you 
only what you are asking for so that I won't be 
charged with favoring one side or the other. 

Now, sometimes it is difficult knowing just wha 
you want to hear. You may identify it by the name of 
the witness or the subject matter or you may identify 
it by the cross, you may identify it by the cross of 


a particular defendant's counsel. Those are some of 


the methods. Try to be precise. The same thing goes 


for exhibits. I won't send the exhibits in, but if yo 
say we would like all the exhibits and, incidentally, 
all the notes will come through your Foreman, through 


the Marshal and to me. 


I will send all the exhibits in. If you want 
to see just specific exhibits, then be specific 
will send those exhibits in. 

During yc @eliberations, don't tell me how 
you stand at any time in the voting. The verdict is 


not the verdict in this case until I learn that all tha 


jurors agree. “hen all the jurors have agreed, I will 
call the jury into court and I will ask the foreman 

to stand and in effect I will say, United States 
against, naming all the defendants, how do you find 
the defendant Theodoro Caceres. 


I notice in that line it's an E on the end, 


but that doesn't matter. He's identified, also known 


as Teo, guilty or not guilty. And the Foreman will 
render the verdict. 

Then, how do you find the defendant Raul 
Castellano, guilty or not guilty. And you will give 
me tue verdict. 

How do you find the defendant Gilberto Fernandez 
guilty or not guilty, and you will give me the verdict. 

How do you find the defendant Jose Mendez, guilt 
or not guilty, and then you will give me the verdict. 
And then the Foreman will sit down. I will turn to 


Juror No. 2 and say in effect, you heard the verdict 
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as rendered by the Foreman. Is that your verdict. And 


if Juror No. 2 says yes, I will go to 3 and so forth 


up to 12. And if all agree in open court and it is 


recorded, then r the first time it becomes the verdict 


in this trial. Not before. 
So if you have arrived at a verdict, I want the 
note to say, “We have arrived at a verdict." 
Don't say to me at any time, we are six to six, 
eight to four, ten to two or anything like that. 


Now, there is nothing official about this 


document called memorandum of verdict. You might want 
to use it for scrap paper. The only form I would take 
is that at the end of the trial after the verdict is 
rendered in open court, I would ask the FPoreman to 
sign his copy. So we will give him an extra copy 
so he can mark up one and sign the second one. 

The deliberations by the jury is a process 
designed to bring about discussion of the evidence. 
In an attempt to arrive at a unanimous verdict it 
would be wrong for a juror to take an intransigent 
view and to refuse to discuss the evidence with his 
other jurors. You cannot say, “Well, my name is Jchn 
Smith and I have already arrived at a verdict. Don't 


talk to me. When you are ready to come around to my 


Pus 
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thinking, let me know.” 
That is the extreme, of course, and I don't 


| 
| 
| 
| 


expect it at all. But that’s wrong. It's egually wrong 


know, they call me Grand Old Fellow Charlie. Never 


for a juror to come into tha jury room and say, "You | 
| 
| 


get into an argument, never get into a fight. I will 
go along with anything you say. Just tell me when you 
have agreed." 

That's wrong, too. The parties are entitled to 
12 individual verdicts arrived at unanimously through 
full discussion of the evidence. 

Now, I will excuse the jury. Don't start your 
deliberations. I just want to talx to the lawyers for 
a few moments. The jury is wexcused. 


(Whereupon, the jury retired from the courtroom.) 


THE COURT: Mr. Soltz? 
No exceptions on the part of the 
defendant Mendez. 


THE COURT: Mr. Lashley. 


MR. LASHLEY: No exceptions on behalf of the 
defendant Caceres. 

THE COURT: Mr. Nogueras. 

MR. NOGUCRAS: Your Honor, although your Honor 


probably covered it slightly, there are two instructions 
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